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Co-Petitioners on behalf of the Arizona Association for Justice 
 

IN THE SUPREME COURT  
STATE OF ARIZONA 

 
PETITION TO AMEND RULE 67 OF 
THE ARIZONA RULES OF CIVIL 
PROCEDURE 

) 
) 
) 
) 
) 
) 
) 

 
Petition No:  

 
Pursuant to Rule 28, Arizona Rules of the Supreme Court, Petitioner 

respectfully submits this Petition for an amendment to Rule 67, Arizona Rules of 

Civil Procedure.  In particular, Petitioner requests the Court eliminate the 

provisions in Rule 67 that unfairly limits access to the courts by plaintiffs who 

“do not own property in Arizona” by requiring them to post a “bond” for costs in 

the trial court. 
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These provisions, which were long-considered unconstitutional by 

experienced judges and lawyers in the community, are now the subject of a 

Petition for Review after the Court of Appeals held the provisions were “facially 

constitutional” in Thiele v. City of Phoenix, 232 Ariz. 40, 301 P.3d 206 (App. 

2013).1 

A redlined version of Rule 67, showing the proposed change, is attached as 

Exhibit 1 pursuant to Rule 28(A)(2), Arizona Rules of the Supreme Court. 

Petitioner 

Petitioner Arizona Association for Justice, also known as the Arizona Trial 

Lawyers Association, is a non-profit organization consisting of approximately 

700 Arizona attorneys.  It is the sole Arizona bar association expressly dedicated 

to protecting the rights of tort victims and insurance consumers.  Petitioner’s 

members protect their clients and the public through continuing legal instruction, 

public education, legislative presentations, legal advocacy, and other work to 

maintain and improve a fair and efficient civil justice system. 

Rule 67 

 Rule 67 is divided into two parts.  Part one consists of Rules 67(a) through 

(c), which relate to deposits of disputed money or property with the court.  Part 

two consists of Rules 67(d) through (f), which relate to the imposition of 

“security for costs” against a class of plaintiffs who “are not the owner[s] of 

                                                                    
1 A Petition for Review in Thiele was filed September 11, 2013.  This Petition is 
not intended to be a “back door appeal” or to change the result in that case.  
Whatever the merits of the opinion based on existing Rule 67, the rule should be 
amended because it unfairly impedes access to the courts. 
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property within the state” (hereinafter, the “cost bond rules”).  The cost bond 

rules are the subject of this Petition. 

The cost bond rules impose a “bond” requirement against a certain species 

of plaintiff—namely, the “non-property owing” kind.  The cost bond rules are 

only concerned with those plaintiffs who do not own “property within the state 

out of which the costs could be made by execution sale.” Rule 67(d), 

Ariz.R.Civ.Proc.   

Rules 67(d) and (e) impose three vague and cumbersome requirements.  

First, Rule 67(d) states that a court “shall” require a bond where defendant files 

an affidavit alleging the plaintiff is a “non-property owner within the state.”  The 

request can come “at any time before trial,” it need not show a likelihood of 

prevailing on the merits, and there is no express requirement to estimate or show 

a basis for estimating costs. 

Second, in what is typically a separate proceeding just a few days later, 

Rule 67(e) provides that the court shall excuse the security requirement upon 

“strict proof of [a plaintiff’s] inability to give security.”  The rule does not 

explain what is meant by “strict proof,” and fails to distinguish between persons 

who might be able to give some security and those who can give none.  Nor does 

the rule distinguish between “inability” to provide security and inability to do so 

with significant – or even severe – hardship.  The rule is therefore so vague that 

its application will necessarily be arbitrary.  And when applied the results are 

draconian, since a failure to provide the ordered security requires dismissal, and 

may occur “without notice.”  Union Interchange, Inc. v. Benton, 100 Ariz. 33, 

410 P.2d 477 (1966). 
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Third, if a defendant objects to the proof of inability to pay offered by a 

plaintiff, the rule requires the court to order the plaintiff to appear to “be 

examined orally” concerning the inability to post costs.  McCarthy v. Arnold, 150 

Ariz. 208, 722 P.2d 376 (App. 1986).  The rule makes no provision for when 

such an objection must be made, it make no provision for out-of-county, out-of-

state, or even out-of-the-country plaintiffs, even when making such an 

appearance creates financial hardship or is impossible. 

Rule 67(f) exempts certain government entities and probate executors, 

administrators, and guardians. 

Discussion 

I. The Cost Bond Rules Are Unjust, Arbitrary and Discriminatory. 
 

The cost bond rules should be eliminated because they are unjust, arbitrary 

and discriminatory.  Rule 67(d) protects only defendants for their costs.  

Plaintiffs get no equal protection and are, instead, financially exposed and easily 

subject to harassment.  This is truly unfair. 

Arizona courts have long protected defendant’s rights to financial privacy.  

E.g., Larriva v. Montiel, 143 Ariz. 23, 24, 691 P.2d 735, 736 (App.1984) 

(holding that it is necessary to make a prima facie showing of entitlement to 

punitive damages before being allowed to discover financial information and that 

“this procedure protects the defendant from an unwarranted invasion of privacy 

and harassment.”).  Even where a plaintiff has legitimate concerns about whether 

a judgment against a defendant will be collectible, plaintiffs generally cannot 

require defendants to expose the details of their personal finances.  So how can it 

be fair that a plaintiff can be required to bare her financial soul?  Even if such 
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disparate treatment can survive equal protection analysis (which Petitioner 

doubts), this Court should not create such unfairness by rule. 

Furthermore, Rule 67(d) makes no distinction about whether the plaintiff’s 

case has merit, meaning that a defendant who has already harmed the plaintiff 

can now make it harder – or impracticable – for the plaintiff to get justice.  This 

may result even when the defendant’s misconduct, which is the subject of the 

suit, deprived the plaintiff of the property needed to satisfy the rule. 

The rule secures payment of merely potential and contingent costs in favor 

of a particular type of litigant (defendants), who may or may not reside in 

Arizona, against another type of litigant (plaintiffs), who may or may not reside 

in Arizona.  Rule 67(d) is unjustifiably one-sided. 

Rule 67(e) requires the court to excuse those who, lacking in-state 

property, demonstrate that they cannot afford to post security for costs.  But those 

who cannot provide “strict proof” of “inability,” regardless of hardship, must 

provide the ordered security or have their case dismissed.   

Thus, the rules impede or practically block court access for modest-means 

plaintiffs, and unfairly burden plaintiffs and favor defendants. 

Not surprisingly, most state trial court judges presented with the issue have 

concluded that Rules 67(d) and (e) unconstitutionally infringe upon a 

fundamental right to access the courts.  See Exhibit 2 (minute entries from trial 

court judges).  These trial court judges generally hold that, while there is some 

confusion over whether to apply the rational basis or strict scrutiny standards, 

Rules 67(d) and (e) fail constitutional muster because the cost bond requirements 

are “indistinguishable” from those cost bond statutes struck down by this Court 

in Eastin v. Broomfield, 116 Ariz. 576, 570 P.2d 744 (1977). 
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For more than thirty years since Eastin v. Broomfield, most defendants 

stopped filing motions for cost bonds, believing that Rules 67(d) and (e) were 

unconstitutional and (perhaps) recognizing the cost bond rules oppose basic 

concepts of fairness and justice.  This changed in April 2013, however, when 

Division One published Thiele v. City of Phoenix, 232 Ariz. 40, 301 P.3d 206 

(App. 2013), an opinion in a case filed by a pro per plaintiff, holding Rules 67(d) 

and (e) were “facially constitutional” under the rational basis standard.  A copy 

of the opinion is attached as Exhibit 3.  In Thiele, the Court of Appeals concluded 

Rules 67(d) and (e) did not “unconstitutionally infringe on fundamental rights or 

create an invidious classification.”  Id. at 209-10, ¶17.   

 Notwithstanding Division One’s interpretation of the cost bond rules, 

Thiele upsets the well-established custom and practice in Arizona that everyone 

enjoys an equal and unbiased opportunity to access our civil justice system.  This 

matter cannot and should not be left solely to the appellate process as it is already 

affecting civil litigants in cases where judges have said they “do not have a 

choice.” See, e.g., Minute Entry in Bailey v. Wilhelmsen, Case No. CV2013-

004447, Maricopa County Superior Court (September 6, 2013) (Hon. Douglas 

Gerlach), attached hereto as Exhibit 4.  The cost bond rules create an atmosphere 

of invidious discrimination and undermine the public’s confidence in a fair and 

even-handed judicial system. 

II. The Cost Bond Rules Impact a Huge Group of Plaintiffs and,  
When Routinely Used, Will Impose a Significant Burden on the  
Courts. 
 

This issue affects many plaintiffs.  The cost bond rules are applicable to 

the majority of citizens in the United States who do not own property in Arizona. 

Under the existing cost bond rules, any plaintiff (individual or corporate) lacking 
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Arizona property can be ordered to post security.  So anyone anywhere—both 

with Arizona and outside the state—who contracted with someone in Arizona 

and was been damaged even by the most egregious breach, anyone anywhere 

defamed by an Arizona defendant, anyone from anywhere injured by an Arizona 

defendant, all may now face a discriminatory bar to justice and invasion of their 

rights to privacy. 

And what about non-citizens whose rights were damaged by misconduct in 

Arizona?  What happens if a judge orders them to appear to testify about their 

finances and they have no money to come here?  Or if they cannot appear 

because they can’t legally enter the United States?  Is it now open season on non-

citizens because the cost bond rules can effectively bar the courthouse door?  

This kind of unfairness is inherently wrong, and will bring disrespect and 

disrepute upon Arizona courts and Arizona itself. 

On July 30, 2013, the United States Department of Commerce’s Census 

Bureau released a report noting that the homeownership rate in the United States 

is sixty-five percent (65%).  See Residential Vacancies and Homeownership in 

the Second Quarter 2013, attached hereto as Exhibit 5.  But this is misleadingly 

high because the approximate “homeownership rate” reported by the Department 

is a term referring to the percentage of homes “occupied by the owner.”  It does 

not refer to the percentage of adults who “own a home.”  This latter percentage 

will be significantly lower than the homeownership rate because many 

households contain adult relatives who do not own their own home, and because 

single building multi-bedroom rental units can contain more than one adult who 

does not own a home.  All of these people, in Arizona and around the country, 

who do not own property in Arizona, are subject to the cost bond rules. 
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After Thiele (unless the cost bond rules are changed) trial courts will likely 

be inundated with cost motions, many of which may require evidentiary hearings 

regarding the financial position of the plaintiffs, and then about the likely amount 

of costs defendants may incur.  See Thiele, supra (holding it was an abuse of 

discretion for trial court to set cost bond without considering information 

regarding anticipated costs of litigation).  The cost bond rules will thus burden 

courts and parties with collateral litigation without regard to the underlying 

merits of the action; i.e., the likelihood that defendants will be entitled to recover 

costs rather than pay them to the plaintiff.  The cost bond rules are unfair, and 

will waste limited resources. 

III. The Cost Bond Rules Impose One-Sided Security Requirements  
Against Plaintiffs Regardless of the Likelihood of a Defendant’s  
Entitlement to Costs. 

 
There are generally only two mechanisms for litigants to recover costs 

incurred in prosecuting or defending a lawsuit; either as a successful party under 

A.R.S. § 12-341 or as sanctions pursuant to Rule 68, Ariz.R.Civ.P.  Under both 

provisions, the party attempting to recover costs must establish some degree of 

“success” in the lawsuit. 

The cost bond rules, however, require a plaintiff to post security merely by 

a defendant’s asserting the plaintiff lacks property within the State of Arizona.  

The cost bond rules are blind to whether a defendant will actually be entitled to 

recover costs; they are solely concerned with whether the plaintiff owns property 

in Arizona.  The rules allow even obviously liable defendants to discourage or 

impede court access. 

Consider, for example, a plaintiff injured in a rear-end motor vehicle 

collision.  In the ensuing lawsuit, the defendant admits liability and that the sole 
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dispute is the full extent of damages.  The plaintiff, however, does not own 

property in the State of Arizona, and in the action, the anticipated costs exceed 

$5,000.00.2  In an attempt to prevent or unfairly discourage the plaintiff from 

bringing his claim to trial, the defendant seeks a cost bond under Rule 67(d).  In 

the event the plaintiff is not indigent, but is unable to secure financing for the 

cost bond, the court must dismiss the case despite the fact the plaintiff possesses 

a meritorious claim and the defendant has zero entitlement to recover its costs.  

Such a result is unconscionable, but is freely permitted under the cost bond rules 

because security can be required without regard to the merits of the case. 

IV. There is No Marketplace for Cost Bonds. 
 
Although the title to Rule 67(d) refers to “bond and conditions,” there is no 

such thing as a cost bond available to the ordinary person.  An Internet search will 

turn up companies willing to sell more than a dozen kinds of surety bonds, but no 

reference to a bond for court costs.  The lack of cost bonds in the marketplace 

makes commercial sense.  An appearance bond for a criminal defendant is 

exonerated if the defendant appears, but still requires collateral to cover the fact 

amount of the bond and typically a nonrefundable fee of 10% of the bond amount.  

If a civil plaintiff has Arizona collateral she is not required to post security.  And 

no bonding company would stay in business posting litigation bonds without both 

significant fees and overwhelming security.  There may be some mechanism out 

                                                                    
2 This is not really a hypothetical situation.  In fact, under very similar 
circumstances, a defendant recently sought such a bond against the plaintiff in 
Thomas v. Quintana, Case No. C20115806, Pima County Superior Court.  See 
Response to Motion for Security for Costs in Thomas v. Quintana, attached 
hereto as Exhibit 6. 
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there to obtain such a bond, but getting one is both beyond the ken and beyond the 

resources of almost everyone. 

So, as a practical matter, a plaintiff ordered to post security under Rule 67 

must deposit cash with the clerk of court or be dismissed from the courthouse. 

V. The Cost Bond Rules Are Unnecessary Since Protections  
Already Exist To Protect Defendants And Ensure 
The Collectability Of Costs. 
 

Petitioner can conceive only two legitimate purposes for Rules 67(d) and 

(e):  (1) to protect defendants from frivolous lawsuits and (2) to ensure 

defendants are able to recover costs in the event they are the successful party.  

Arizona law and the Rules of Civil Procedure, however, already provide ample 

protection for defendants. 

A.R.S. § 12-341 protects a prevailing defendant by providing an 

entitlement to recover costs.  Yet, A.R.S. § 12-349 goes even further and permits 

a defendant to recover not only costs, but attorney’s fees and double damages for 

frivolous claims or abuses of the discovery process.  Finally, Rule 11 of the 

Arizona Rules of Civil Procedure provides an effective and judicious manner for 

litigants to dispose of frivolous lawsuits based upon the merits of the case, rather 

than the “ownership status” of the respective parties. 

With regard to ensuring defendants are able to collect costs from a 

plaintiff, the cost bond rules are ineffective and unfairly provide additional rights 

to defendants that are not afforded to plaintiffs.  First, the mere fact a plaintiff 

owns property does not make a judgment collectible.  In fact, the judgment does 

not even attach as a lien against property, and even if it did, it could not be used 

to force a sale of the property because of the homestead exemption available in 
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Arizona.  Yet, such plaintiffs are not required to post a cost bond while non-

property owning plaintiffs must post a bond. 

Second, the successful party in litigation is permitted to recover their 

taxable costs in a lawsuit, not just defendants.  In the event a defendant fails to 

pay a judgment, a plaintiff’s recourse for executing on the judgment is to pursue 

collections and potentially judicial remedies.  This “recourse” has long been held 

to be sufficient to ensure a plaintiff’s right to execute a judgment. 

Why should defendants be entitled to additional remedies and protections 

not afforded to plaintiffs?  Are plaintiffs not entitled to the same certainty in their 

recovery as defendants?  Is the State of Arizona proclaiming defendants are more 

collectible than plaintiffs and therefore no protection is needed?  The cost bond 

rules answer these questions in affirmative creating a result where certain classes 

of litigants are treated differently based upon their property “ownership status” 

within the state.  This is overtly discriminatory and the State of Arizona’s judicial 

system should not continue to adhere to rules that favor one party over the other. 

VI. The Cost Bond Rules are Unconstitutional and Thiele is  
Incorrect. 
 

The foregoing discussion is based upon Petitioner’s contentions that, 

regardless of the constitutionality of the cost bond rules, such one-sided, 

discriminatory provisions do not conform to the high standards of practice in 

Arizona that value unbiased and unimpeded access to the courts.  Petitioner 

would be remiss, however, to not also point out that the cost bond rules fall 

below constitutional standards that require unbiased and unimpeded access to the 

courts. 



 

Petition to Amend Rule 67 - 12 

 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

Though not addressed in Thiele, the confusion over whether to apply the 

rational basis or strict scrutiny standard was noted over 24 years ago by Judge 

Barry Schneider in Haschak v, McKinley, CV1987-34896, Maricopa County 

Superior Court.  In that case, Judge Schneider observed the tension between 

Tahtinen v. Superior Court, 130 Ariz. 513, 637 P.2d 723 (1981), which upheld 

the constitutionality under the “rational basis test” of “filing fees” applied to all 

litigants and Eastin, which struck down a “cost bond” statute, virtually identical 

to Rules 67(d) and (e), applied to only certain classes of litigants. 

 Judge Schneider recalled the discussion in Tahtinen that “the cost bond 

statute in Eastin did not have a “rational basis” and contrasted that with Kenyon 

v. Hammer, 142 Ariz. 69, 688 P.2d 961 (1984), which observed that “Eastin . . . 

stands for the proposition that where the fundamental right to bring or pursue the 

action is affected, the court will not apply the rational basis analysis.”  Id. at 83, 

688 P.2d at 975 (emphasis added).  Despite this distinction, Judge Schneider held 

that, under any standard, Rules 67(d) and (e) would be unconstitutional, 

explaining: 

[A]s to indigents, even assuming the rational basis test 
applies, the rule violates the privileges and immunities 
clause by denying access to the courts.  As to non-
indigents, the rules do not permit a non-indigent 
plaintiff from the requirement of posting a bond unless 
the plaintiff owns property in Arizona.  Since there is 
no authority in the trial court to relieve a non-indigent 
who owns no property in Arizona from posting a bond, 
the rule violates the privileges and immunity clause 
because, as in Eastin, it places a heavier burden upon 
access to the court. 

None of these issues—the uncertainty as to which test to apply or the application 

of the rules to different classes of plaintiffs—were discussed in Thiele. 
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A. The Cost Bond Rules Unlawfully Discriminate between Plaintiffs 
and Defendants in Violation of the Equal Protection Clause. 

The Fourteenth Amendment to the United States Constitution provides that 

no State shall “deny to any person within its jurisdiction the equal protection of 

the laws.”  U.S. Const. Amend. XIV, § 1.  The Arizona Constitution also contains 

an Equal Protection Clause.  See Ariz. Const. art. 2, § 13 (“No law shall be 

enacted granting to any citizen, class of citizens, or corporation other than 

municipal, privileges or immunities which, upon the same terms, shall not 

equally belong to all citizens or corporations.”).  Its reach is co-extensive with 

that of the federal guarantee.  See Westin Tucson Hotel Co. v. State Dept. of 

Revenue, 188 Ariz. 360, 936 P.2d 183, 189 (App. 1997).   

Courts utilize several tests to determine the constitutionality of legislation 

and court rules that create such classifications.  Generally, they are referred to as 

the (1) rational basis test and (2) the strict scrutiny test.  The rational basis test, 

the least restrictive test, will uphold imposing burdens on one class, but not the 

other, if a legitimate state interest is served by the rule, and the facts permit the 

court to conclude the classification rationally furthers the state’s legitimate 

interest.  In Arizona, courts have held other rules and statutes similar to Rules 

67(d) and (e) do not even meet the rational basis test, let alone the more 

restrictive strict scrutiny analysis.  See Tahtinen v. Superior Court, 130 Ariz. 513, 

637 P.2d 723 (1981). 

In Tahtinen, the court held: 

The cost bond statutes in [Eastin v. Broomfield, 116 
Ariz. 76, 570 P.2d 744 (1977) (requiring that the party 
who lost a medical malpractice panel proceeding post a 
$2,000.00 bond in order to continue to proceed with the 
litigation)] and [New v. Ariz. Bd. of Regents, 127 Ariz. 
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68, 618 P.2d 238 (1980) (requiring plaintiffs to post a 
cost bond in any contract or negligence action brought 
against the state)] did not have a rational basis.  The 
purpose of the statutes was to deter frivolous litigation.  
The frivolity vel non of litigation not related to the 
financial status of the litigants.  By denying access to 
the courts to indigents with meritorious claims and 
granting it to the wealthy with frivolous claims, the 
bond provisions of the statutes were grossly 
overinclusive and underinclusive.  The defects were so 
great it cannot rationally be said they rationally 
furthered a legitimate legislative purpose. 

Id. at 515, 637 P.2d at 725. 

 In this instance, Rules 67(d) through (f) discriminate between several 

different classes of individuals: (1) plaintiff who own property and those who do 

not own property; (2) plaintiffs with means to post security and those without the 

means to do so; (3) between plaintiffs and defendants; and (4) between plaintiffs 

and exempted public entities as well as executors, guardians and administrators.  

See Ariz.R.Civ.P. 67(d), (e), (f).  And, just like the cost bond statute in Eastin, the 

cost bond rules deny access to the courts to indigents with meritorious claims and 

grant it to the wealthy with frivolous claims.  The cost bond rules here are 

similarly “overinclusive and underinclusive” without any rational basis. 

B. The Cost Bond Rules Violate the Privileges and Immunities Clause 
by Creating an Undue Burden on Plaintiffs in Accessing the 
Courts. 

“Strict scrutiny applies when the legislation impinges upon a fundamental 

right or discriminates based upon suspect classification.”  Lerma v. Keck, 186 

Ariz. 228, 232, 921 P.2d 28, 32 (App. 1996).  Under the Arizona Constitution, 

individuals have a fundamental right to bring and pursue an action for damages.  

See Ariz. Const. art. 2, § 13 (“No law shall be enacted granting to any citizen, 
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class of citizens, or corporation other than municipal, privileges or immunities 

which, upon the same terms, shall not equally belong to all citizens or 

corporations.”); see also Kenyon v. Hammer, 142 Ariz. 69, 688 P.2d 961 (1984).  

The cost bond rules, however, require dismissal of a plaintiff’s action for failure 

to post a cost bond and therefore impinge upon the fundamental right to bring 

and pursue an action for damages.  Thus, to pass constitutional muster, Rules 

67(d) and (e) must be necessary to achieve a compelling state interest.  See 

Kenyon, at 78, 688 P.2d at 970. 

Here, there is simply no state interest, compelling or otherwise, in ensuring 

the collectability of costs from litigants.  See Haschak v. McKinley, M.D., Case 

No. CV1987-34896, Maricopa County Superior Court (June 2, 1989) (Hon. 

Barry C. Schneider) (holding that ensuring collectability of costs is not 

compelling).  Even assuming arguendo such an interest exists, the onerous and 

arbitrary requirements of Rules 67(d) and (e) are unnecessary as litigants have 

sufficient alternative protections in place to protect from frivolous lawsuits and to 

collect from debtors.   

Conclusion 

 For the foregoing reasons, Petitioner asks this Court to amend Rule 67 of 

the Arizona Rules of Civil Procedure.  Specifically, Petitioner requests the Court 

adopt the proposed language in Exhibit 1. 

 

 RESPECTFULY SUBMITTED this 16th day of September, 2013 

 
     LEVENBAUM TRACHTENBERG, PLC  
 
      /s/ Geoffrey M. Trachtenberg, Esq._ 
           Geoffrey M. Trachtenberg 



EXHIBIT 1



Proposed Amendment to Rule 67 of the Arizona Rules of Civil Procedure

(Additions are shown underlined and deletions are shown st+ieke+.)

Rule 67 Deposit in court;+eeu+¡ty+e++ests

(a) By leave of court

ln an action in which any part of the relief sought is a judgment for a sum of money or the

disposition of a sum of money or the disposition of any other thing capable of delivery, a party,

upon notice to every other party, and by leave of court, may deposit with the court all or any
part of such sum or thing.

(b) By order of court

When it is admitted by pleading or examination of a party that the party has in the party's
possession, or under the party's control money or other things capable of delivery which are the
subject of the litigation, and held by the party as trustee for another party, or which belong or
are due to another party, the court may order the money or things to be deposited in court or
delivered to such party upon such conditions as may be just and subject to the further order of
the court.

(c) Custody; duties of clerk

Where any money, debt, instrument of writing or other article is paid or deposited in court to
abide the result of legal proceedings, the clerk shall seal the article in a package, and deposit it
in a safe or bank, subject to the control of the court, and enter in the records of the action a
statement showing each item of money or property received, and the disposition thereof. lf the
deposit is money the court may order the clerk to deposit it with the county treasurer, who shall

receive and hold it subject to the order of the court,

iens

e

undertaking, lf the plaintiff fail'te de se withir the time fixed by the eeurt, the eeurt shall erder
the aetien d¡smissed witheut netiee,



(e) Inability te g:ve seeurity; preef; ebjestien anC examinatien

lf the plaintiff¡ within five days after the erder¡ malces striet preef ef inability te give the seeu+ity¡

the erder te give seeurity shall be vaeated, The preef may be made by affidavit¡ but if ebjeetien

therete is made by the defendant¡ the plaintiff shall submit te the eeurt at a time designated by

the eeurt¡ when the plaintiff shall be examined erally as te the inability te give sueh seeurity,

i, The state,

+---+le+e+n+f
iii, A beard ef eemmissien ef the state er eeunty¡ er an effieer ef sueh beard er

b€+eq{*¡r€+

theugh the plaintiff has diseentinued the plaintiff's aetien¡ shall be required te give seeurity

@
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FILED
PATRICIANOLAND

CLERK SUPERIORCOURT
3/6/2013 9;37:38 AM

ARIZONA SUPERIOR COURT, PIMA COUNTY

HON. CARMINE CORNELIO

CURTIS MERRITT
Plaintiff

VS

CITY OF TUCSON and
DOWNTOWN TUCSON PARTNERSHIP, INC

Defendants

CASE NO. c-20120899

DATE: March 6,2013

RULING
IN CHAMBERS: MOTION FOR SECURITY COSTS:

The Court has considered the brieß and arguments of counsel.

In this case, the Defendant is seeking an Order under Rule 67(d). In that order, the Defendant seeks a

requirement that Plaintiff post a bond, and if the Plaintiff fails to post a bond, a dismissal. Under the rule, if,

upon application ofthe Plaintiff he demonstrates "strict proof of inability to give a security" this Court can

vacate its order requiring the posting of the bond and dismissal.

The Plaintiff contests the constitutionality of this rule. Despite the rule's "venerable" history,l there is

no published Arizona decision either found by this Court or briefed by the parties that addresses the

constitutionality of the rule. However, at least one state has found a somewhat similar rule (or statute)

unconstitutional. See Patrickv. Lynden Transport,765P.2d 1375 (1988). The Patrick case held the Alaska

statute unconstitutional because there was no mechanism for a Plaintiff to avoid the bond requirement.

Arizona's rule has such a mechanism, so the Patrick holding is not applicable. The case does stand for the

proposition, however, that rules/statutes as to cost bonds must pass constitutional muster.

This Court believes that the rule is discriminatory. It appears to apply only to Plaintiffs and only to

Plaintiffs who (whether state residents or not) do not own property within the state out of which cost could be

paid by execution sale.

This leaves out Plaintiffs with sufficient in state property and all Defendants (potentially even those who

I In fact, the rule is based on a former l90l statute. See Miami Copper v. Strohle,l30 P 605 (1913).

Debbie Sioos
Judicial Administrative Assistant
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RULING
Date: March6,20l3 Case No.: C-20120899

are Plaintiffs by way of counterclaim).2

The rule benefits one side (Defendant) over the other (Plaintiff). It places additional steps, motions, and

hearings and disclosure of financial status on one but not the other.

A non-property owning Plaintiff can, of course, demonstrate "strict proof ' of inability to post a bond.

Therefore, access to the courts for indigents is not (impermissibly) barred. This does not, as the Defendant here

posits, necessarily make the rule "self-constitutionalizing" A non-property-owning Defendant who may have

made necessary the filing of the suit by Plaintiff need make no such financial showing so as to avoid a costs

bond.

It is this Court's observation that sometimes Plaintifß are right and sometimes they are wrong. Same is

true with Defendants. It is also true that it is sometimes the conduct or position of a Defendant that makes the

filing of suit necessary. A rule favoring one over the other is inherently unfair and unequal. There seems to be

no compelling (or rational) state interest in such favoritism.

Accordingly, this Court finds the rule unconstitutional and denies the Defendant Downtown

Partnership's Motion for Security for Costs.

cc: Hon. Carmine Cornelio
Darren M Clausen, Esq.
Daryl A Audilett, Esq.
David R. Penilla, Esq.
Erik B. Ryberg, Esq.
Kevin M Moore, Esq.
Nathan T. Metzger, Esq.
Perry E Casazza,Esq.
Clerk of Court - Under Advisement Clerk

2 A court could potentially "read" Rule 13 (regarding counter claims) and 67 to avoid this result by "interpreting" a counterclaimant to
be a Plaintiff.

Debbie Sipos
Judicial Admin istrative Assistant



FILED
PATRICIA NOLAND

CTERK, SUPERIOR COURT
12141201211:08:37 AM

ARIZONA SUPERIOR COURT, PIMA COUNTY

HON. KENNETH LEE

ROBERT A FORSHAW
Plaintiff

VS

VIRTUAL RADIOLOGIC CORPORATION and
JAIME MANUAL SHEPERD MD

Defendants

CASE NO. C20110055

DATE December 04,2012

ORDER
IN CHAMBERS ORDER RE DEFENDANTS' MOTION TO REQUIRE PLAINTIFF TO POST
SECURITY FOR COSTS

The Defendants have filed a Motion to Require the Plaintiff to Post Security for Costs, pursuant to Rule

67(d), Arizona Rules of Civil Procedure. Under this Rule a Defendant may request that the Plaintiff be required

to give security for costs, if the Plaintiff is not the owner of property within the state out of which costs awarded

to the Defendant could be recovered. If within five days of a Court order requiring the giving of such security

for costs, a Plaintiff gives strict proof of an inability to give such security, the Order requiring the security shall

be vacated. Rule 67 (e), Arizona Rules of Civil Procedure.

The Defendants are requesting an Order from the Court that requires the Plaintiff to give $25,000.00 to

secure the potential costs that could be incurred by Defendants. The Defendants request is supported by the

required Affidavit. The Affidavit is made by Defendants' counsel that asserts that in the discovery responses

the Plaintiff identities no real property that is owned in Arizona. The Affidavit also states, without any support,

that the Defendants' costs could be in excess of $25,000.00.

The Plaintiff responds by claiming Rule 67(d) and (e) are unconstitutional, as they violate the equal

protection and the due process clauses of the United States and Arizona Constitutions. Plaintiff further asserts

theyviolate the privileges and immunity clauses of the Arizona Constitution, Article 2, Section 13. The Plaintiff

does not indicate whether he is able or unable to give security in the requested amount. At this point, the

Plaintiff is not required to make such a declaration. The Plaintiff provides copies of several Minute Entry

Orders from other Arizona Superior Court Judges who have ruled that Rule 67(d) and (e) are unconstitutional.

Marv Ann Ritz
Judicial Administrative Assistant
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ORDER
Date: December 04,2012 Case No.: C20110055

These Minute Entries have no precedential value and the Plaintiff has so acknowledged. Plaintiff indicates

these are being submitted only for their persuasive value as to the reasoning of these other courts. In particular

the June 2, 1989 Order of the Honorable Barry Schneider in the case of Haschak v. McKinley, CV87-34896, is

the only one that provides an analysis of the constitutionality of Rule 67 in its present form. This was attached

as Exhibit 4 to the Plaintiff s Response.

In Defendants' Reply, the constitutional argument is not addressed directly. Defendants cite several old

Arizona cases that have not found Rule 67(d) and (e) unconstitutional. However, the cases cited by Defendants

relate to an earlier version of the Rule that distinguished between resident and non-resident Plaintiffs. In these

cases the Arizona Supreme Court did not directly address the constitutionality of the Rule. In Wright v. Sears

Roebuck, 116 Ariz. 391, 569P.2d827 (Ariz., 1977), the Arizona Supreme Court found the Plaintiff did not

have standing to challenge the constitutionality of the then existing Rule, that provided for an indigency

exception for a resident but not for a non-residents, because the Plaintiff was a non-resident who was able to

post the ordered security but was late in doing so. In Union Interchange. Inc. v. Benton, 800 Ariz. 33,410P.2d

477 (Ariz.,1966), the Arizona Supreme Court did not consider the constitutionality of the Rule. The Plaintiff

did not file the security for costs within the time specified by the trial court. The issue before the Arizona

Supreme Court was not the constitutionality of the Rule, but rather the timeliness of the Plaintiff s actions in

light of the order that the Plaintiff provide security for costs. Finally, in Flynn v. Johnson,3 Ariz. App. 369,

4I4P.2d757 (1966),the Arizona Court of Appeals was addressing an older version of the Rule that

distinguished between resident and non-resident Plaintiffs. The constitutional issue was not raised before the

trial court and the appellant court would not entertain an issue that was being raised for the first time on appeal.

None of the cases cited by the Defendants ever considered the constitutionality of the Rule.

On the record before this Court, the Plaintiff s constitutionality arguments have been effectively left

unchallenged by the Defendants. The cases cited by the Defendants related to an earlier version of the Rule and

the Courts in those cases did not consider the constitutionality of the Rule. The Court also finds persuasive

Judge Schneider's analysis constitutionality of the present Rule 67(d) and (e).

IT IS ORDERED that the Defendants' Motion for Security for Costs is denied.

Hon. Kenneth Lee
Carolyn G (Armer) Holden, Esq.
Linda P. McKenzie, Esq.
Scott A. Holden, Esq.
W Daniel Shelton, Esq.

Marv Ann Ritz

cc:

Judicial Administrative Assistant
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tN THË SUPERIOR COURT OF THE STAI]E OF AzuZONA

IN AND FOR'I HE COLTNTY OF YUMA

CONRAD BECKER, surviving spouse of
Abbie Becker, 1'or and on behalf of
I{imsillf, Samuel Becker, and Coma tea
McMutrey, the statutory benefTciaries of
Abbie Becker, deceased,

CASE N0.: S1400CV201 001 064
DIV. III (IIon. Lau'rence C. Kemvorthy)

)
)
)
)
)
)
)
)
)
)

)

)
)
)
)
)
)
)
)
)
)

Plaintiff',

Vs. ORDER

ANN MARTE HALADA, M.D., and
ARIJIT CHOWDIIURY, wife and
I{usband; HOSPITATLIST OF YUMA,
P.L.L.C., an Arizona professional
Corporation; KIRK MÍNKUS, M,D. and
JANE DOE MINKIJS, husband and wife;
THE MEDICAL DIAGNOSTIC
IMAGING GROUP, LT., and Arizona
Corporation; DOES I-V,

Pending belbre the court is Defendant's Motion to Require Plaintilïto Post Security.

l"laving r,tviewed the Parties Briefs thc court finds and orde¡s as follows.

Rule ó7(d) requires only a Pl¿íntiff to post secwity. It does not requirc statutor]

beneficiaries to post security. Thus, the court will not consider the ability of the beneliciaries to

post sccurity.

lsrrmrry of, pleadingl 1
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Plaintiffoffers evidence from his deposítion that he cannot afford to post security.

Defendant has objected to this evidence, arguing that pursuant to Rule 67(e),plaintiffs inability

to give security becomes ripe only afret entry of an order that security be posfed. Since there has

been no security ordered nor an in court examination of Plaintifl's inability, the court lacks

authority to deny the motion based on plaintíffs inabilþ.

Plaintiff also objects to the court ordering security, arguing Ru.le 67(d) is rrìûÀ)r)s:ilr:rrç,:ûl

as applied to him. Plaintilf is a resident of ldaho. The statute appears to make a classification

Plaintiffs who reside in Arizona, and those who are nonresidents, That classitìc¿tion restricls

nonresident's access to Arizona courts. The clc'cision in Patrick v Lynden TrFItsport 765 p 3d

1375 (Ak. 1988) is persuasive for the proposition that a rule or statute which has the practical

effect of resilicting access to Arizona courts for nonresidents infringes on a person's

constitutional right to equal protection. When the Rulc is applied to Plaintiff herein, rr is

unconstitutional. Aceordingl¡

I1' IS ORDERED denying Defendant's Motlon to Require Plaintiffto Posf Security for

Costs.

Datcd this * _ day of October, 2012.

ru DGE OF THE SUPERIOR COTJR''T

Copy ol'the foregoing Order
Mailed this i{^dlnd6y e¡
October,20l2Ju

Brian Snyder, Esq,
Howard Snyder, Esw.
SNYDER & WENNER, P.C.
2?00 East Camelback Road, Suite 213
Phoenix, Arizona 85016
Attorneys for Plaintiff

,l
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Patrick D. White, Esq.
THECAVÁNAOH LA1V FÍRM
1850 N. Ceutnal Ar.etrue, Suit€ 2400
Phoenin Atizcna S5004
Attorneys for Defbndants Kirk Minhus, MD, etd

The medìcation Dîøgna.rrtc lmdglng Group, Inc.

Ll¡NN FATZ,CLËRK OF TI.IE SUPERIOR COTJRT
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SIJPERIOR COURT OF ARIZONA
MARICOPA COUNTY

HONORABLE KENNETH L. FIELDS
CLERK OF THE COURT

D. Whitford
Deputy

FILED: 0110712005

WINTON DERUYTER WOODS III

JOHN J COREY, et al. PAUL M BRIGGS

JAMES R BROENING

The Court has under advisement the defendant Healthsouth Surgery Center of
Scottsdale's Motion for Security of Costs. The Cowt denies the motion after consideration of
the pleadings. The Court agrees with Judges Schneider and O'Melia that the application of Rule
67 here would be unconstitutional.



V

SUPERIOR COURT OF ARIZONA
MARICOPA COUNTY

cv 2005-017516 0312U2006

HONORABLE BARRY C. SCHNEIDER
CLERK OF THE COURT

B. Navarro
Deputy

FILED: 0312312006

STEVEN MAGLIO GEOFFREY M TRACHTENBERG

MICHAEL MCNEIL, et al. KEITH R RICKER

MINUTE ENTRY

The court has received Defendants' Motion for Security for Costs, Plaintiff s Response
and Defendants' Reply. No oral argument has been requested.

This court has previously ruled that Rules 67(d) and (e), Ariz.R.Civ.P. are

unconstitutional. That ruling can be found in this court's minute entry ruling of June 2,1989 in
Haschakv. McKinley, Maricopa County Cause number CV 87-34896. A copy of that minute
entry is filed in this cause and copies are mailed to the parties by court staff.

This court still holds the same position.

IT IS ORDERED DENYING Defendants' Motion for Security for Costs

Docket Code 023 Form V0004 Page 1
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SUPERIOR COURT OF ARIZONA
MARICOPA COUNTY

HON. EDV/'ARD O. BURKE
CLERK OF THE COURT

L. Nixon
Deputy

PABLO ZAMORA GEORGE E MUELLER

IDELA HAWKINS, et al. GARRICKMCFADDEN

NANCY M BONNELL

MINUTE ENTRY



Michael K. Jeanes, Clerk of Court*** Electronically Filsd ***
l0/tÛ/2008 B:00 AM

v

SUPERIOR COURT OF ARIZONA
MARICOPA COUNTY

cv 2008-002257
10/08/2008

HON. EDWARD O. BURKE
CLERK OF THE COURT

L. Nixon
Deputy

LARRY G MARTIN SR. GEOFFREY M TRACHTENBERG

PHILLIPS & ASSOCIATES LAW OFFICES P C,
et al.

JOHN A ELARDO

MINUTE ENTRY

The court, having received and reviewed Defendant's Motion for Cost Bond, plaintiff s
Response to Motion for Cost Bond, and Defendant's Reply to Response to Motion for Cost
Bond, enters the following ruling.

Defendant's Motion for Cost Bond is DENIED.

Defendant asks the court, pursuant to Arizona Rule of Civil Procedure 67(d), to have
Vuttin post a bond for at least $10,000 to cover costs should a verdict be retumed for óefendant.
Martin states he does not have the funds to post a cost bond. If the court were to require Martin
to post the cost bond as a condition of continuing this litigation and he could not do so, Martin's
right of access to the court would be restricted. Eastin v. Broomfield. l 16 Ariz. 576, 5g6, 570
P.2d 744,754 (1977)' Rule 67(d) creates a division Uetwe".t tt e peopte who can afford to post a
bond and continue litigation and the people who cannot afford the búd to continue litigation.

Docket Code 019 Form V0004 Page I
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Ðanna D. Hendrix, JuS*e
Divlsion"l
üate: ""lune 12,2*** Jenr¡i Wiedrnann, Judici¿l Assistanyþ

WENOY and STOTT R{.JSSELL, wåfe and husband,

FlainËiff*,

\rs

LAKË FIAVASI T'üAGING CËNTER, INT., AN
ArizCIna corpuratåon; A. NIC$LAS AWAD, M.n.
and JANE ÞüË AWAÐ, husband and wife,

Ðefendants.
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OFFIaE Dlsf HBUIIC''¡

crr^{GÉ oF VENUE

JURV f[[s

June 2, 1989
Cod? Drlr

cv 8?-34896

BÀRBARA HASCHÀK

vS

}TILL]AM l¡- MCKINLEY, M.

SUFERIOR COURT OF AñIZON.
lllABICOPÀ COUNTY

HON. BÀRFY C. SCHNDIDER
Judgt i Cmmr¡troalcr / P,O 1Êrr

L . C¡nx of 'rHF corr¡.r

I . E. Ga:c ia
' . . ,D\rpuq

t I

I

Holuard M. Sn¡'der

David À- I,len:ìer

Janet KornblattD., et al

The cour-. has had under aCvisement defendant's ;otion fcr

security for costs and has.consídered the issues latsed in the

motion including the constitutional issues reised i¡ --he resPcnse,

Èo the ¡noÈion anci in the supplemenÈaL briefing-
Tl¡e cer¿Ft' is sf t)re opinion that Rule= 67(d) anå (e),

Àrizona Rules of Civil Procedure, are unconstitutiona]. The

court is of the opinion that the holding in Eastin r" Eroomfíeld'

116 Àriz. 5?6| 57O P-Zd 744 (t971) eompels tFris coneLusion.

In Eastin, a provision of the rnediea\..tnaJ.practice act which

reguired that the party rrho lost the panel proceeding post a

$2rooo bond in order t,o continue to pro-ceed with the litigation
hras f¡eJ'Ë¡ to þe consl-iLuÈiorrarll.y infr¡m ur¡rlsr t'fre p'rir-ilJges q¡¿

, 
immuniÈies clauFe of the Àrizona consti--ution conteined in

Àr-,icle If , S13. Justice Cameron held t'haÈ the sta--uÈe as to

019 ( cont'd: )

PrÞc '1

I
L¡1o9aôe¿

ConDelÊr M¡nul! EôtFt h{.ât

t^lv 99:€z:ll :¿ulL þlozlLt¿l .elecl 6requãlqoerì ÁeJAoeO :o1 upureôupl ÁuE LroiJ



oFFrcE D:STPr-qUlrclJ

CHr¡{cE Ot vENUE
JuËY FEÊS

¡r:ÀraNos

GtN rcclc

SUPERIOR CCUAT OF Aiìi3Oi\¡,+
ÀIARICOPA CCUNTY

June 2 , 1989 HON. BÀF,RY C. SCHNEIDER
CôóË ' D¡tc Juógè/Çoñfr,lt.oñs/Þ,o len

CV E7-348;6

HÀSCHÀK vs. .McKINLEi-, 
1.1 .D., et aI

CLEñK OF TllE CO'..;Êr

I . E. Garciô. . r ,\OEÞury

Con t rd:

indigents viorated the privileges and immunities clause by

denying açcess to the courts and, as to nc:l-indigenÈs, iÈ
violated the sa;Ìe provision Þy pJ.acing a heavier Þurden upon

access to the couri.
There seens to be sc:ììe confusion es to ..,,.hether the tes-.

applied in Easti.ì rr'as the s-.rict scruciny test or the rationar
basis test. rn ?ahtínen v. suFerior court, lzo ¡\ria. s13 , 631

P-2d 723 (19êi) ,' Justice Gordon uFheld the consti--utionali-"y of
staeute.s that require 

"he 
paying of a fee to fite a civil action

or civil appeal- In t.he course of the opÍnicn JusÈice Gordon

discussed and di.s',ingr-tíEbed Ea+tin. He obgerve.d that thÊ, cast
bond s'-a+-ute in Eastin did not l¡ave a ratior:ar basis- By

conirast, Justlce Gord.on did hord that tl¡e statutes involved in
Tahtinen requiring tbe paynent of a filing-ilu did have a

rational basis and were therefore constitutional. The rational. . .

basis was to províde for the 
.recouping of trre ad:ni¡lstiative

Çosts of opening the courts to litigants.
rn xenwon v. I{arnrner r L42 Àriz. 6g, 68g p.z¿ sor (1gg4),

EastÍn. was'also discussed. In Kcnvon the issue was v¡hether the

(Cont'd: )

.q
Ptqz t-/

¡.
IttoZe6ed

CoEþurc? tltoutr Eßl.y Fl¿-tB

lllv 99:c¿: I I :àtJJlL þOO¿t¿lZt 
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C¿dc Datc

SUFERIOR COU:IT OF AñIZONA
ITARIEOPA COUNIY

JulIr/ C.ñhrt¡tcñc. /Þr ! tç¡rr

r -ì

June 2, 1989 HoN, BÀRRY C. SCHNEIDtrR

I
L

CLER( OF TT{€, COURT

I . L. L¡AIi CIê
DeÞvry

cv 87-34896

HÀSCHAK vs. MCKINLEY, H,D. et aI Cont. I d I

s--atute ot I'irnitations contained j.n the rnedicà]. marpractice ðct
wè.s constituÈiona1- Th. 5Èãtute, À.R-s. slz-554 (A) , provided
that a cause of action for rnedicar F,aLpractice against a licensed
health care provider eccrued as of the date of the injury and v,âs

barred if not fired within --hree years. Justfce Feldman. in an
opinion concurred in by Justice cameron, the author of E.astin,
heLå that a fundanÊnÈal riSht under Àrt.ie]-e 18, S 6-of t}¡e
ã'rizona constÍtution rvas at siake and the propêr test ry.as the
strict scrutiny test- rn discussÍng the Eastin case, Justice
Feldman obse:r¡ed as foll.or¿s:

Eastin therefore stands for the Þfoposition
that where the fundanental right to bring or
Pursue the action. is affeeted, this court vill
not aÞÞly t-he rational. basis anllycis-

Xenvon, supra at E3r.6g8 p.2d at 925

rf Èhe strict scruÈtny test is to be applica ir¡is "*rt i=
of the opinion lhÐt therc can be no doubt as to tt¡e
unconstitutionatity of Rures 67 (d) and (e) . The strict, scrutiny
+sêst is ¿he st=ictes-- test, or the most d,ifficult test from

(Contrd: )

Commtr¡ Mnu¡¡ Entry Fa-ôô
Pagr
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L
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cx^NGE OF vENUÊ I

JUÊY FÊES

FEM^NÐS

GEN. ACC'Tô

June 2, L989
CodG Ortô

cv 87-34896

SUPER¡CE CCUIìT CF ÀFI='¡¡A
t.{ARtccPÀ couìtTY

H ON . EÀRRY C . SC¡INE], DER
Juo0? /Conñr¡¡ronÈr /P,o'l?F

g''É¡l' CF'IrlE C:',qr

L'3. G¡rrcåð
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c
Court of Appeals of Arizona,

Division 1, Department E.

James THIELE, Plaintiff/Appellant,

CITY OF PHOENIX, a municipal Corporation; Mi-
chael Simmons, Defendants/Appellees.

No. I CA-CV 11-0769
April2,2013.

Background: Resident brought action against city
and city employee for assault and battery and tres-
pass. The Superior Court, Maricopa County, No.
CV20l0-0516l5,Brian R. Hauser, Alfred M. Fen-

zel, IJ., dismissed for failure to pay a security bond,
and resident appealed.

Holdings: The Court of Appeals, Gemmill, J., held
that:
(l) rule that required resident plaintiffto post a se-

curity bond did not unconstitutionally infringe on
resident's fundament rights or create an invidious
classification, but
(2) Superior Court's dismissal on the basis of non-
payment of the bond constituted an abuse of discre-
tion.

Reversed and remanded

West Headnotes

[1] Municipal Corporations 268 €Þ1040

268 Municipal Corporations
268XVI Actions

268k1040 k. Costs. Most Cited Cases

Rule that required plaintiff resident who
brought action against city and city employee for
assault and battery and trespass to post a cost bond,
if the defendant city established grounds for the se-

curity for taxable costs, rationally furthered a legit-
imate state interest, and when properly applied, did
not unconstitutionally infringe on resident's funda-

Page 1

mental rights or create an invidious classification;
in accordance with the rule, if resident could estab-

lish an inability to give the security requested by
city, the trial court was required to vacate any order
requiring resident to post a bond, and the bond
would have provided security in light of the diffi-
culty of enforcing a judgment for costs against a
person who did not own property within the state.

A.R.S. Const. Art. 2, $ 13; l6A.R.S. Rules
Civ.Proc., Rule 67(d).

[2] Appeal and Error 30 æf 79(4)

30 Appeal and Error
30V Presentation and Reservation in Lower

Court of Grounds of Review
30V(A) Issues and Questions in Lower Court

30k179 Sufficiency of Presentation of
Questions

30k179(4) k. Constitutional questions.

Most Cited Cases

Resident did not waive for purposes of appeal

his argument that rule that required a plaintiff who
was not an owner of property within the state to
post a bond as security for the costs oflitigation on
a motion by defendant was facially unconstitutional
under the Equal Privileges and Immunities Clause

of the state constitution, even though he only first
raised the argument in response to city's motion to
require a cost bond, where resident was not facing
the prospect of dismissal of his action against city
and city employee until city filed motion to dis-
miss, and before dismissing the action, the trial
court had the opportunity to consider, and presum-

ably did consider, resident's constitutional argu-
ment. A.R.S. Const. Art. 2, g 13; 16 A.R.S. Rules
Civ.Proc., Rule 67(d).

[3] Appeal and Error 30 æ893(1)

30 Appeal and Error
30XVI Review

3OXVI(F) Trial De Novo
30k892 Trial De Novo
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30k893 Cases Triable in Appellate
Court

30k893(1) k. In general. Most Cited

Cases

Appellate Courts apply a de novo standard of
review when determining the constitutionality of
statutes and rules.

[4] Costs 192 æ116

102 Costs

102V1 Security for Costs; Proceedings in Forma

Pauperis

102kl l6 k. Hearing and determination of ap-

plication. Most Cited Cases

Costs 102 O:Ðf 18

102 Costs

l02VI Security for Costs; Proceedings in Forma

Pauperis

102k1 l8 k. Amount of security. Most Cited

Cases

Costs 102 €:Ð137

102 Costs

l02VI Security for Costs; Proceedings in Forma

Pauperis

l02kl37 k. Effect offailure to give security.
Most Cited Cases

Trial court's dismissal of resident's action

against city and city employee for assault and bat-

tery and trespass on the basis of nonpayment of a
$15,000 security bond constituted an abuse of dis-
cretion, where the court set the amount of the bond
without consideration of information or evidence
regarding the city's anticipated litigation costs.

A.R.S, $ 12-332; l6 A,R.S. Rules Civ.Proc., Rulc
67(d).

[5] Costs 102 æ1f8

102 Costs

l02VI Security for Costs; Proceedings in Forma
Pauperis

l02kll8 k. Amount of security. Most Citcd

Page2

Cases

When fixing the amount of a security bond for
taxable costs, in an action in which a plaintiff does

not own property within the state that could satisfy

a defendant's claim for costs in the litigation, the

trial court may consider only those expenses that

qualify as costs under statute; unless provided for
by statute, a litigants' expenditures are not recover-

able as costs. A.R.S. $ 12-332; 16 A.R.S. Rules

Civ.Proc., Rule 67(d).

[6] Costs 102 æ118

102 Costs

102VI Security for Costs; Proceedings in Forma

Pauperis

l02kl18 k. Amount of security. Most Cited

Cases

A trial court properly sets the amount of a cost

bond by considering such factors as the complexity
and size of the case, number of parties involved, the

likely number of depositions needed, the projected

cost of transcripts, and any other factors pertinent

to the estimated taxable costs of the defendant.

A.R.S. S 12-332; l6 A.R.S. Rules Civ.Proc., Rule

67(d).

*207 James Thiele, Glendale, In Propria Persona

Plaintiff/Appellant.

Iafrate & Associates By MicheleM. Iafrate,

Phoenix, Attorneys for Defendants/Appellees.

OPINION
GEMMILL, Judge.

fl I Appellant James Thiele challenges the con-
stitutionality of Arizona Rule of Civil Procedure

67(d), which requires the trial court to order a

plaintiff to provide security for costs on a showing

that he does not own property within the state that

could satisfy the defendant's claim for costs in the

litigation. We hold that subsections (d) and (e) of
Rule 67, when considered together, are facially
constitutional. V/e further conclude, however, that
the trial court erred in dismissing the action on the

@ 2013 Thomson Reuters. No Claim to Orig. US Gov. Works.
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basis ofThiele's failure to post a cost bond, because

the amount of the bond was established in the ab-

sence of information regarding the estimated tax-
able costs of litigation.

FACTS AND PROCEDURAL HISTORY
fl 2 Thiele hled a complaint alleging that a City

of Phoenix Neighborhood Services Inspector as-

saulted him. According to Thiele, the City of
Phoenix employee struck him in the face without
any provocation. Thiele alleged assault and battery,
trespass, and a claim under 42 U.S.C. $ 1983.

lf 3 The City filed a motion for security for
costs pursuant to Rulc 67(cl), which provides:

At any time before trial of an issue of law or fact,
on motion of the defendant, supported by affi-
davit showing that the plaintiff is not the owner
of property within the state out of which the costs

could be made by execution sale, the court shall
order the plaintiffto give security for the costs of
the action. The court shall fix the amount of the

security, the time within which it shall be given

and it shall be given upon condition that the

plaintiff will pay all costs that may be adjudged
against the plaintiff, and authorize judgment

against the sureties, if a written undertaking. If
the plaintiff fails so to do within the time frxed by
the court, the court shall order the action dis-
missed without notice.

The City's Rule 67(d) motion alleged that al-
though Thiele lived in Arizona, he did not own any

property within the state that could satisfy a judg-
ment for costs. The City included an affidavit at-

testing that Thiele did not own any property in Ari-
zoîa.

'lf 4 The City asked the court to set the security
for costs at $30,000 but did not provide an estimate
of the taxable costs of litigation to support its re-
quest. The City's motion, instead, described Thiele's
previous civil action against the City regarding the

samej4çident, which was dismissed without preju-
di"..FNl The City contended that Thiele's

Page 3

"demonstrated pattern of dilatory tactics [was]
likely to continue and increase the costs of litiga-
tion for Defendant."

FNl. Thiele's previous action against the

City, Maricopa County Superior Court
cause number CY2007-051351, similarly
alleged assault and battery, trespass, and a
42 U.S.C. $ 1983 claim. The trial court in
that case ordered that Thiele provide secur-

ity for costs in the amount of $ 15,000. The

City filed a motion to dismiss based on

Thiele's failure to post the security for
costs. After oral argument on the City's
motion to dismiss, the court dismissed the

case without prejudice.

fl 5 Thiele opposed the City's request for a

$30,000 security for costs, arguing it was excessive.

He asked the court to order the City to provide a lit-
igation cost estimate justifying its bond request.

And he argued there was no legal basis for requir-
ing a security for costs based on prior litigation.

lf 6 The trial court granted the City's 67(d) mo-
tion, ordering Thiele to post the $30,000 security.
Thiele made a timely motion under *208 Rule 67(e)
to vacate the order, arguing he was financially un-
able to post the security. Rule 67(e) provides:

If the plaintiff, within five days after the order

[requiring security], makes strict proof of inabil-
ity to give the security, the order to give security
shall be vacated. The proof may be made by affr-
davit, but if objection thereto is made by the de-

fendant, the plaintiff shall submit to the court at a
time designated by the court, when the plaintiff
shall be examined orally as to the inability to
give such security.

Thiele attached an affidavit to his motion stat-

ing that he could not afford to post a $30,000 bond.
The City requested that Thiele submit to an oral ex-

amination regarding whether he could post the se-

curity, and the court set an evidentiary hearing.

O 2013 Thomson Reuters. No Claim to Orig. US Gov. Works.
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!l 7 At the Rule 67(e) evidentiary hearing,
Thiele was the only witness to testify. The trial
court affirmed the order requiring Thiele to post a

security for costs but reduced the amount of the

bond to $15,000. Because the record on appeal does

not include a transcript of this hearing, we are un-
able to review Thiele's testimony. Based on the text
of Rule 67(e), the prehearing filings, the minute
entry of the hearing, and the court's ruling, !ffe con-
clude the testimony related only to Tþiele's assets,

frnances, and ability to post u ¡on¿.FN2

FN2. It is the appellant's obligation to
provide all necessary portions ofthe record
on appeal, including transcripts, and we
generally presume that any missing portion
of the record will support the trial court's
ruling. See Bee-Gee, Inc. v. Ariz. Dep't oJ'

Econ. Sec., 142 Ariz. 410, 414,690 P.2d

129, 133 (App.l984). The issue in a Rule
67(c) hearing is whether the plaintiff can

afford to post security for costs, and we
presume the evidence recorded in the miss-
ing transcript supports the trial court's de-

cision that Thiele could afford to post a

$15,000 bond for costs but not a $30,000
bond. In light ofthe absence ofany indica-
tion in the record, by minute entry or oth-
erwise, that the court also addressed the

separate issue of the City's estimated tax-
able costs of defending the action, we will
not presume the court also addressed that
issue.

tf 8 In June 201 l, the City filed a motion to dis-
miss based on Thiele's failure to post the security
for costs. Thiele responded again that he was un-
able to pay the security set by the court. Thiele at-
tached to his response an email from an insurance
agent who explained he had exhausted every option
to obtain a court bond on Thiele's behalf. Thiele ar-
gued that to dismiss his case because he could not
afford to pay the security would unconstitutionally
deny him access to the courts. After hearing oral ar-
gument, the court granted the City's motion to dis-

Page 4

miss the case with prejudice.

fl 9 Thiele timely appeals, and we have juris-
diction pursuant to Arizona Revisecl Statutes
("4.R.S.") section 12-2I01(AXl) (Supp. 2012).

DISCUSSION

fl l0 Thiele argues the dismissal of his case

with prejudice for failure to post a security for costs

violated his rights under the Arizona Constitution.
He argues that Rule 67 is facially unconstitutional
and, alternatively, the trial court abused its discre-
tion in setting the amount of the security.

Facial Constitutionality of Rule 67(d) and (e)

Lllt2ll_31 ll I I We begin with Thiele's cþpflenge
to the facial constitutionality of Rule 67(d1.r1\r We
apply a de novo standard of review when determin-
ing the constitutionality of statutes and rules. See

DeVries v. State, 221 Ariz. 20I, 204,I 6,21t P.3d
118s, I188 (4pp.2009).

FN3. Thiele first asserted this constitution-
al argument in his response to the City's
motion to dismiss. The City argues that
Thiele waived his constitutional argument
by failing to raise it earlier, in his initial
lawsuit or in his response to the City's mo-
tion to require a cost bond. V/e conclude
that Thiele has not waived his constitution-
al argument. First, he was not facing the
prospect of dismissal of this action until
the City filed its motion to dismiss based

on Rule 67(d). Second, before dismissing
the action, the trial court had the opportun-
ity to consider, and presumably did con-
sider, the constitutional argument Thiele
raised in his response.

fl 12 Thiele relies on the Equal Privileges and

Immunities Clause of the Arizona Constitution,
which provides:

*209 No law shall be enacted granting to any cit-
izen, class of citizens, or corporation other than
municipal, privileges or immunities which, upon

@ 2013 Thomson Reuters. No Claim to Orig. US Gov. Works.
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the same terms, shall not equally belong to all cit-
izens or corporations.

Aliz. Const. aÍ. 2, $ 13. In I{ampton v.

Chatwin, 109 Ariz. 98, 99, 505 P.2d 1037, 1038

(1973), the Arizona Supreme Court held that this
clause requires that "all citizens of our State, re-
gardless of their financial status, must be afforded
an equal opportunity to the courts."

'lf 13 Arizona courts have struck down certain
cost provisions as violating a plaintiffs constitu-
tional right of access to the courts. ,See Eastin y.

Broomrted, 116 Ariz. 576, 570 P.zd 744 (1977);

New v. Ariz. Bd. of Regents, 127 Ariz.68, 618 P.2d
238 (App.1980). In Ea,ctin, the Arizona Supreme

Court considered a statute requiring a plaintiff to
post a $2,000 cost bond in order to proceed to trial
after an adverse finding by the medical liability re-
view panel. 116 Ariz. at 585, 570 P.2d at 753. The
statute prohibited the court from waiving the bond
requirement. Id. at 586, 570 P.2d at 754. Similarly,
in New, the statute required a plaintiff to post a

$500 cost bond to file a breach of contract or negli-
gence claim against the state. 127 Ariz. at 68-69,
6l 8 P.2d at 238-39. In each case, the court held the

cost bond requirement unconstitutional because it
denied plaintiffs' access to the court system. Eastin,
1 16 Ariz. at 586, 570 P.2d at 7 54; Neyi,, 127 Arí2. aT

70, 618 I'.2d at 240.

tf 14 The Equal Privileges and Immunities
Clause, however, does not bar all cost bonds or fil-
ing fees. Tahlinen v. Superi<tr Court, I30 Artz. 513,
515, 631 P.zd 723, 725 (1981). In Tahtinen, the
Arizona Supreme Court held that "unless a funda-
mental right is violated or an invidious classifica-
tion is created, a statute impinging on the equal
privileges and immunities of a class of Arizona res-

idents will be upheld if it has a rational basis." Id.
A statute or rule has a rational basis "when it ra-
tionally furthers a legitimate legislative purpose."
Id.

fl 15 The waiver provision in Rule 67(e)
provides a constitutionally signifrcant limitation on

Page 5

Rule 67(d), thereby preventing any facially invidi-
ous classification related to the financial status of
the litigants. Even when a defendant establishes

grounds for the security for costs, such requirement
must be waived if the plaintiff proves he cannot af-
ford to pay the security. Ariz. R. Civ. P. 67(e). Put
differently, Rule 67(d) does not unconstitutionally
prohibit a plaintiffs access to the courts because, in
accordance with RuIe 67(e), if the plaintiff estab-

lishes an inability to give the security, the court
must vacate the order requiring the security. See

Browning v. Corbett, 153 Ariz. 74,77,734 P.2d
1030, 1033 (4pp.1986) (finding the filing fee in
question did not prohibit access to courts because

indigent litigant could obtain a waiver). In provid-
ing for a waiver, the Rule insures that "one party's

economic interest in receiving its costs of litigation
should it win" does not unconstitutionally deny a
litigant access the courts. Baltayan v. Getemyan, 90

Cal.App.4th 1427, ll0 Cal,Rptr.2d 72, 84 (2001).

tf 16 Moreover, Rnle 67(d) is reasonably calcu-
lated to achieve its legitimate purpose and does not
suffer from the constitutional defects ofthe statutes

in Ectstin and New. The purpose of the statutes in
Eastin and New was to deter frivolous litigation.
Tahtinen, 130 Ariz. at 515, 637 P.zd at 725. The
bonds at issue in those cases, however, essentially
barred some meritorious claims based on the finan-
cial status of the litigant. Id. In contrast, Rule 67

does not mandate a bond in every civil case and ap-

plies only upon a showing that a plaintiff lacks
property in the state that can be readily attached to
satisfy a costs judgment. The Rule provides secur-

ity in light of the difficulty of enforcing a judgment

for costs against a person who does not own prop-
erty within the state. See Alshafie v. Lqllande, 17l
Cal.App.4th 421, 89 Cal,Rptr.3d 788, 794
(Ct.App.2009) (analyzing a similar costs bond pro-
vision). The amount set under Rule 67 is not pre-

determined, but rather is reasonably calculated

based on the estimated costs of litigation.

tf 17 Because Rule 67 rationally furthers a le-
gitimate state interest and, when properly applied,

@ 2013 Thomson Reuters. No Claim to Orig. US Gov. Works.
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P.2d 477 , 478-79 (1966) (applying an abuse of dis-
cretion standard of review in appeal challenging
dismissal under Rule 67 and denial of a motion to
set aside dismissal). A trial court abuses its discre-
tion when its conclusion "was reached without con-
sideration of the evidence." Grqnl v. Ariz. Public
Serv. Co., 133 Ariz. 434, 455-56, 652 P.2d 507,
528-29 (1982) (citation omitted).

t5l 11 21 In fixing the amount of a security, the

trial court must consider the estimated taxable costs

of the litigation. Ariz. R. Civ. P. 67(d) (security is

provided for the estimated " costs of the action ")
(emphasis added). The trial court may consider
only those expenses that qualify as costs under stat-
uhe. See Sweis v. Chatwin, 120 Arí2. 249,253-54,
585 P.2d 269,273-74 (App.l978) (holding a trial
court erroneously considered attorneys' fees in im-
posing a $20,000 costs bond). Unless provided for
by statute, litigants' expenditures are not recover-
able as costs. S/ewart v. Lee-StewarL Inc., 5 Ar-
iz.App. 216, 220, 425 P.2d 118, 122 (1967)
(citations omitted). The amount of security for costs

under Rule 67 "must bear some reasonable relation-
ship to the probable amount of costs that may ulti-
mately be recoverable." 20 C.J.S. Cosls S 74 (2012)

16l \ 22 Under Arizona law, "costs" is a term
of art with specific legal meaning. The items that
constitute taxable costs in the superior court are

limited in number and are enumerated in A.R.S. $

12-332 (2003). This section allows for the recovery
of expenses for officers and witnesses, depositions,
referees, certified records or papers, and other ex-
penses resulting from court orders (including man-
datory filing fees) or from agreements between the

parties. A.R.S. $ 12-332(A). A trial court properly
sets the amount of a cost bond by considering such

factors as the complexity and size of the case, num-

ber of parties involved, the likely number of depos-

itions needed, the projected cost of transcripts, and

any other factors pertinent to the estimated taxable

costs of the defendant. See Hytken v. l{ake,68 P.3d

50tì, 512 (Colo.App.2002); 2 Daniel J. McAuliffe

FN4. Thiele's constitutional argument on
appeal focuses primarily on the Equal Priv-
ileges and Immunities Clause of the Ari-
zona Constitution. His appellate brief ref-
erences the Equal Protection Clause of the
United States Constitution but does not de-

velop that argument. Accordingly, Thiele
has waived any argument under the U.S.
Constitution. See ARCAP 13(a)(6); Ritchie
v. Krasner,22l Ariz.288, 305, n 62,211
P.3d 1272, 1289 (4pp.2009).

Error in F'ixing the Amount of the Bond

t4l 'll 18 Even though Rule 67 is facially consti-
tutional, it must be applied constitutionally and

with sound discretion in each case. See Simulnet E.

Assocs. v. Rqmada Holel Operating Co., 37 !-.3d
573,575-76 (9th Cir.1994) ("In requiring a security
bond for defendants' costs, care must be taken not
to deprive a plaintiff of access to the federal
courts."). We turn now to whether the trial court
erred in setting the amount of the bond.

fl 19 When a defendant is entitled to a bond as

security for taxable costs, the court shall order and

"fix the amount of the security." Ariz. R. Civ. P.

67(d). Thiele did not initially contest that Rule
67(d) was applicable. Instead, he objected to the re-
quested amount of the bond and asked the court to
order the City to provide a litigation cost estimate
to justify the amount requested. He further argued
that the bond amount was excessive and without a

proper basis. We are unable to find in the record
any factual basis provided by the City for the trial
court's decision to order a bond in the amount of
$ 15,000.

fl 20 V/e apply an abuse of discretion standard
when reviewing the amount of a bond for costs set

by the trial court under Rule 67. See Llnion Inter-
change, Inc. v. Benlon, 100 Ariz. 33,35-37, 410

@ 2013 Thomson Reuters. No Claim to Orig. US Gov. Works.
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& Shirley J. Wahl, Arizona Practice: Civil Trial
Practice $ 13.14 (2d ed.2001).

tf 23 In this case, the City's Rule 67(d) motion
did not attempt to estimate the costs of the litiga-
tion. Thiele asked the court to order the City to
provide a costs estimate, but the court declined. Be-
cause the City did not provide an estimate of the
anticipated costs or an appropriate explanation for
the amount of the bond requested, Thiele was de-
prived of the opportunity to meaningfully *2ll
challenge the requested amount. See Sirnulnet, 37

F.3cl at 576 (explaining, under federal law, that the
court must consider the reasonableness ofthe secur-
ity from the perspective of both the defendant and

the plaintiff).

I 24 In its request for security, instead of
providing a calculation of the anticipated taxable
costs, the City described Thiele's previously unsuc-
cessful claim against the City and argued that a

bond was necessary to protect it against dilatory
tactics Thiele had displayed in the previous suit.
Unlike comparable rules in some other jurisdic-
tions, however, Rule 67(d) does not condition enti-
tlement to a cost bond on a showing that the
plaintiff is a vexatious litigant. See, e.g., Cal.Code
Civ. P. $ 391. I (requiring a party to furnish security
on a showing that the party is a vexatious litigant
and there is no reasonable probability that he will
prevail in the instant litigation). Because the City
has not argued that its taxable costs would include
any out-of-pocket expenditures other than the or-
dinary costs allowed under A.R.S. Ë L2-332,
Thiele's previous litigation conduct has limited rel-
evance to the calculation ofanticipated costs in this
action under Rule 67(d).

!f 25 Although the trial court did lower the

amount of the security from $30,000 to $15,000
after the Rule 67(e) hearing, the record does not re-
veal that in doing so, the court considered an estim-
ate of the costs of litigation. In accordance with
Rule 67(e), the evidentiary hearing presumably fo-
cused on Thiele's inability to pay the ordered secur-

ity instead of the defendant's estimated costs of the

PageT

suit. The amount of $15,000 appears untethered to
any analysis of estimated taxable costs.

!f 26 The nature of Thiele's action strongly sug-
gests that a $15,000 security may be too high.
Thiele's legal claims are based on one alleged as-

sault. There are only three parties involved, and the
factual contentions are not overly technical or com-
plex. The basis of the suit does not involve a long
timeline of events, nor does it appear to involve ex-
tensive documents. If provided the opportunity,
Thiele could have argued that these aspects of the
case support a security amount much lower than the
court imposed. Although the City might be able to
justify a $15,000 security, the record here does not
reveal the appropriate foundation because the

amount of the bond must be based on reliable in-
formation regarding the taxable costs likely to be
incurred by the City. Additionally, we note that
A.R.S. $ 12-345 (2003) relieves the City of the or-
dinary burden of costs payable to the court itself.
Although this provision does not exempt the City
from paying all taxable costs of litigation, see City
of Phoenix v. Kenly, 21 Ariz.App. 394, 397, 519

P.zd 1159, 1162 (1974), it does reduce the City's
estimated liability for costs.

CONCLUSION

'lf 27 Rule 67 is facially constitutional. We fur-
ther conclude that the trial court erred in dismissing
this action on the basis of nonpayment of a security
for costs, the amount of which .üas set without con-
sideration of information or evidence regarding the

City's anticipated taxable costs. We therefore re-
verse the judgment entered in favor of the City and
remand this matter to the trial court for further pro-
ceedings including a new determination of any

amount to be required in a cost bond.

CONCURRING: DIANE M. JOHNSEN, Acting
Presiding Judge and JON W. THOMPSON, Judge.

Ariz.App. Div. 1,2013.

Thiele v. City of Phoenix
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SUPERIOR COURT OF ARIZONA
MARICOPA COUNTY

cv 2013-004447 0910612013

HONORABLE DOUGLAS GERLACH
CLERK OF TT{E COURT

R. Tomlinson
Deputy

KEVIN BAILEY KRISTA T MCCARTHY

HAROLD JOHN WILI{ELMSEN SFIANE DYET

FINANCIAL SERVICES -CCC

MINUTE ENTRY

East Court Building - Courtroom 513

l:28 p.m. This is the time set for Oral Argument regarding Defendant's Motion for
Security of Costs filed on l|llay 17,2013. All parties appear telephonically. Appearing on behalf
of the Plaintiff is counsel, Krista T. McCarthy. Appearing on behalf of the Defendant is counsel,
Shane Dyet.

A record of the proceedings is made by audio and/or videotape in lieu of a court reporter.

Argument is presented to the Court.

For the reasons set forth on the record,

IT IS ORDERED granting Defendant's Motion and directing Plaintiff to post a security
bond in the amount of $5,000, either in cash or the equivalent of cash, with the Clerk of Court.

Michael K. Jeanes, Clerk of Court
*** Electronically Filed ***

09/09/2013 8:00 AM

l:37 p.m. Matter concludes

Docket Code 023 Form V0004 Page I
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U.S. Gensus Bureau News
U.S. Department of Commerce . Washington D.C. 20233

For Immediate Release
Tuesday, July 30, 2013 at 10:00 A.M. EDT

cBt3-t24
Robert R. Callis
Melissa Kresin
Social, Economic, and Housing Statistics Division
(301) 763-3 199

RESIDENTIAL VACANCIES AND HOMEOWNERSHIP IN THE SECOND QUARTER 2013

National vacancy rates in the second quarter 2013 were 8.2 percent for rental housing and 1.9 percent for homeowner housing, the
Department of Commerce's Census Bureau announced today. The rental vacancy rate of 8.2 percent was 0.4 percentage points lower than
the rate in the second quarter 2012 and the rate last quarter (+/-0.4). The homeowner vacancy rate of 1.9 percent was 0.2 percentage
points lower than the second quarter 2012rate (+l-0.2) and 0.2 percentage points lower than the rate last quarter (+/-0.1).

The homeownership rate of 65.0 percent was 0.5 percentage points (+/-0.4) lower than the second quarter 2012 rate (65.5 percent)
and virtually unchanged from the rate last quarter (65.0 percent)t.

New Residential Vacancies and Homeownership data for the third quarter 2013 will be released on Tuesday, October 29,2013 at 10:00 4.M. EDT
Ou r Inte rnet site is: h ttp : //wv'w. c e nsus. gov /hous i ng/ hv s
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Table l. Rental and Homeowner V Rates for the United States: 2005 to 2013

Explanatory Notes
Thesestatisticsareestimatedfromsamplesurveys. Theyaresubjecttosamplingvariabilityaswellasnonsamplingerrorincludingbiasandvariancefromresponse,
nonrepofing, and undercoverage. Whenever a statement such as "0 6 percentage points (+0.5%) above" appears in the text, this indicates the range (0.1 to 1 .1 percentage
points)inwhichtheactualpercentchangeislikelytohaveoccurred. Allrangesgivenforpercentchangesareg0-percentconfidenceintervalsandaccountonlyfor

it is uncertain whether there was an increase or decrease. The data in this report are from the Current Population Survey/ Housing Vacancy Survey. The populations
represented(thepopulationuniverse)areallhousingunits(vacancyrates)andtheciviliannon-institutionalpopulationoftheUnitedStates(homeownershiprate), Foran
explanationofhowtheratesarecalculated,pleaseseepagesll-12 Explanationsofconfidenceintervalsandsamplingvariabilitycanbefoundonourwebsitelistedabove
*9002 confidence interval includes zero The Census Bureau does not have sufücient statistical evidence to conclude that the actual change is different from zero

Rental Vacancy Rate Homeowner Vacancy Rate

Year

First
Quarter

Second

Quarter

Third
Quarter

Fourth

Quarter

First
Quarter

Second

Quarter

Third
Quarter

Fourth

Quarter

2013.
2012.
2011.
2010.
2009.
2008.
2007.
2006.
2005.

8.6
8.8
9.7

10.6
l0.l
l0.l
l0.l
9.5

10.1

J
8.2
8.6
9.2

10.6
10.6
10.0
9.5
9.6
9.8

8.6
9.8

10.3

I l.l
9.9
9.8
9.9
9.9

8.7
9.4
9.4

10.7
l0.l
9.6
9.8
9.6

2.1
,,
2.6
2.6
2.7
2.9
2.8
2.1
1.8

J
1.9
2.1
2.5
2.5
2.5
2.8
2.6
2.2
1.8

1.9

2.4
2.5
2.6
2.8
2.7
2.5
1.9

1.9

2.3

2.7
2.7
2.9
2.8
2.7
2.0



In the second quarter 20l3,the median asking rent for vacant for rent units was $735.

Asking Rent for Vncnnt for Rent l"inits, 1995-2t13
(Actual Dollars) Recessiot

450

In second quarter 20l3,the median asking sales price for vacant for sale units was $147,600

NOTE: Median asking sales price and mediar¡ asking rent data for vacant units can be found in Historical Table l lA/B at

htç :/lwr,vw. census. gov/housinglhvs/data/h isttabs.html

+The historical figures in the graphs are not adJusted for current dollars.

2

Asking Sales Price for Vacant for Sale Unitsn 1995-2013



For rental housing by area, the second quarter 2013 vacancy rate inside principal cities (8.3 percent) was not
statistically different from the rates in the suburbs (7.5 percent) or outside Metropolitan Statistical Areas (MSA's)
(9.6 percent). The rental vacancy rate outside MSA's was higher than the rate in the suburbs. The rental vacancy rate

inside principle cities was lower than a year ago, while the rates in the suburbs and outside MSA's were not
statistically different from the second quarter 20L2 rates.

The homeowner vacancy rate in principal cities (2.1 percent) was not statistically different from the rates

in the suburbs (1.8 percent) or outside MSA's (2.0 percent). The homeowner vacancy rates in the suburbs and

outside MSA's were not statistically different from each other. The homeowner vacancy rate inside principle
cities was lower than a year ago, while the rates in the suburbs and outside MSA's were not statistically
different from the corresponding second quarter 2012 rutes.

Among regions, the rental vacancy rate was higher in the South (9.7 percent) than in the Northeast (7.3
percent) and the West (5.9 percent), but not statistically different from the Midwest (9.0 percent). The rental vacancy
rate was lowest in the West. The rental vacancy rate in the South was lower than in the second quarter 2Ùl2,while
the rates in the Northeast, Midwest, and West were not statistically different from last year.

For the second quarter 2013, the homeowner vacancy rate was higher in the South (2.1 percent) than in the
West (1.6 percent), but not statistically different from the Northeast (1.8 percent) or the Midwest (1.9 percent). The
Northeast and Midwest were not statistically different from each other. The homeowner vacancy rate in the West
was lower than a year ago, while the rates in the Northeast, Midwest, and South were not statistically different from
the second quarter 2012 rates.

Table 2. Rental and Ilomeowner Rates Area and : Second 2012 and20l3 ln

9O-percent confidence interval is a measure ofan estimate's reliability. The largerthe confidence interval is, in relation to the size ofthe estimate, the less reliable

the estimate For more information, see page I 1.

NOTE: Metropolitan Statistical Area data for 2005 and later are not comparable to earlier data. Beginning in first quarter 2005, the Current Population Survey/Housing

Vacancy Survey is using the new metropolitan and micropolitan statistical definitions that were announced by the Office of Management and Budget (OMB) in June

2003,andwerebasedontheapplicationofthe2000standardstoCensus2000data TheOMBannouncedupdatesasofDecember2003,basedonapplicationofthe
2000 standards to more recent Census Bureau estimates In this report, outside Metropolitan Statistical Areas includes micropolitan and non-metropolitan statistical

areas. The December2003 definitions are available at: http:/ ryww.census.govlpopulation/nletro/
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Homeowner Vacancy RatesRental Vacancy Rates

90-Percent
Confidence Interval ( + )'

90-Percent
Confidence Interval ( + )u

of
difference

Second

Quarter
2012

Second

Quarler
2013 of

2013 rahe

of
difference

Second

Quarter
2012

Second

Quarter
2013 of

2013 rate

Area/Region

0.1

0.2

0.2

0.3

0.3

0.3

0.2

0.2

0.2

0.2

0.2

0.3

0.2

0.4

0.4

0.3

0.3

0.3

9.6

7.3

9.0

9.7

5.9

8.2

8.0

8.3

7.5

0.4

0.4

0.5

0,6

1.4

0.7

0.7

0.7

0.6

0.6

0.4

0.4

0.5

1.5

0.8

0.9

0.9

0.8

2.4

1.7

2.2

2.1

2.2

2.1

1.8

2.0

2.4

2.0

1.8

1.9

2.1

1.6

1.9

1.8

t.9

2.1

United States.............

Inside Metropolitan
Statistical Areas........

In principal cities...

Not in principal
cities (suburbs)........

Outside Metropolitan
Statistical Areas.......

Northeast......

Midwest........

South............

West.............

9.2

6.7

9.1

11.0

6.2

8.1

8.6

8.5

8.9



Approximately 86.4 percent of the housing units in the United States in the second quarter 2013 were
occupied and 13.6 percent were vacant. Owner-occupied housing units made up 56.2 percent of total housing
units, while renter-occupied units made up 30.2 percent of the inventory in the second quarter 2013. Vacant
year-round units comprised 10.3 percent of total housing units, while 3.3 percent were for seasonal use.

Approximately 2.7 percent of the total units were for rent, l.l percent were for sale only, and 0.9 percent were
rented or sold but not yet occupied. Vacant units that were held off market comprised 5.6 percent of the total
housing stock. Of these units, 1.8 percent were for occasional use, 0.9 percent were temporarily occupied by
persons with usual residence elsewhere (URE), and 2.8 percent \ryere vacant for a variety of other reasons.

Table 3. Estimates of the Total Housing Inventory for the United States: Second Quarter 2012 and 2013*
are in thousands and not add to due to

housing inventory estimates a¡e benchmarked to 2010 Census.

"A 90-percent confidence interval is a measure of an estimate's reliability. The larger the confidence interval is, in relation to the size

of the estimate, the less reliable the estimate. For more information, see page I l.
(X) Not Applicable. Since the number of housing units is set equal to an independent national measure, there is no sampling error,
and hence no confidence interval.
/r Revised using vintage 2012 housing unit controls. See note below.

NOTE: Since first quarter 2003, the Current Population Survey/Housing Vacancy Survey (CPS/FIVS) estimates have been controlled to an

independent set ofhousing unit estimates produced annually by the Population Division f¡om Census 2000 and 2010 and updated using building permit
data" estimates of housing loss, and othe¡ administrative record data. Doing so makes the CPSÆIVS estimates of housing units more comparable to other

Census Bureau housing surveys controlled to these census-based estimates. The housing unit controls affect the estimate of vacant units in the sense

that the estimates oftotal occupied and vacant units sum to the control total. Vacancy rates and homeownership rales are not affected by this change.

Beginning in the second quarter 2013, the housing inventory estimates are based on vintage 2012 housing unit controls that are projected forward
through2013. Thesecondquarter20l3housinginventoryestimates,shownabove,reflectvintage2012housingunitcontrols,benchmarkedtothe
20l0Census. TheCPS/FIVShistoricaltableseries,fromthefirstquarter20l0throughthefirstquarter20l3,hasalsobeenrevisedbasedon
vintage 2012 housing unit controls. These revised estimates and additional information on terms and definitions can be found at:

http ://rvvvrv. ccnsus. go v/h ous i n g/hvs/data/h isttabs.html
Fo¡ the methodology used in developing the housing unit estimates used for controls in the CPS/HVS, please see Population Division's

website: http:/&vrvw.census.gov/popest/methodology/
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90-Percent
Confidence

lnterval ( + )u
Difference
Between
Estimates

of2013
estimate

of
difference

Percent of
total

(20r3)
Type

Second

Quarter
20L2lr

Second

Quarter
20t3

372
366
169
92
74

278
163

tI7
201
240

(x)

249
631

s61

190
118
t02
243
t4t
102
176
211

JJJ

(x)

318

227
43r
433

13.6
10.3

2.7
l.l
0.9
5.6
1.8

0.9
2.8

-t.J

100

86.4
56.2

30.2

All housing units

Occupied...
Owner........
Renter........

Vacant.......
Year-round

For rent.....
For sale only............
Rented or SoId.......
Held off Market......
ForOcc'l Use.........
Temp occ by URE...
Other..

Seasonal

132,405

I 13,931
74,660
39,271

18,473
13,992
3,757
1,591
1,049
7,595
2,407
1,268
3,920
4,492

132,754

114,677
74,543
40,134

18,077
13,701
3,614
r,460
1,15 1

7,476
2,449
r,255
3,773
4,376

-396
-29r
-143
-13 1

r02
-1 l9

42
-13

-r47
-106

349

746
-rt7
863



Thehomeownershiprateof65'0percentwas0.5percentagepoints(+/-0.4)lowerthanthesecond
quarter 2012 rate (65.5 percent) and virtually unchanged from the rate last quarter (65.0 percent)*.

Figure 4
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Table 4. Homeownersh Rates for the United States: 1995 to 2013

er¡ors for quarterly homeownership rates for the States generally are 0.3 percent.
bRevised in2002 to incorporate information collected in Census 2000.
*90olo confidence interval includes zero. The Census Bureau does not have sufficient statistical evidence to conclude that the actual change is different from zero.
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Homeownership Ratesa

Third
Quarter

Fourth

Quarter
First

Quarter

Second

Quarter
Year

65.5

66.3

66.9

67.6
67.9
68.2
69.0
68.8

69.0
68.4
68.0
68.0
68. l
67.7

67.0
66.8
66.0
65.6
6s.0

65.4

66.0

66.5

67.2
67.5
67.8
68.9
69.0

69.2
68.6
68.3
68.3
68.0
67.5

66.9
66.4
65.7
65.4
65.1

65.0

65.4

66.4

67.1

67.3
67.8
68.4
68.5
69.r

68.6
68.0
67.8
67.8
67.5
67.1

66.7
65.9
65.4
65.1
64.2

65.0

65.s

6s.9

66.9

67.4
68.1
68.2
68.7
68.6

69.2
68.0
67.6
67.6
67.7
67.2

66.6
66.0
65.7
65.4
64.7

1

1

1

I
I

999
998
997

2013

2012

20tt
20r0

2009
2008
2007
2006
2005

2004.
2003.
2002b
2002
2001
2000

996
995



Table 4SA shows the seasonally adjusted homeownership rates for the United States, from
1995 to the present. (Research has shown that seasonality for homeownership rates is present). When

adjusted for seasonal variation, the current homeownership rate (65.1 percent) was lower than the rate in the

second quarter 2012 (65.6 percent) and not statistically different from the rate last quarter (65.2 percent).

Table 4SA. Homeownership Rates for the United States: 1995 to 2013 Seasonally Adjusted*

As new quarterly data are input, previous quarters' seasonally adj usted homeownership rates may change.
tstandard errors for quarterly homeownership rates for the United States generally are 0.3 percent.
bRevised in2002to incorporate information collected in Census 2000.
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Homeownership Ratesu (Seasonally Adjusted)

Fourth

Quarter

First
Quarter

Second

Quarter

Third
Quarter

Year

6s.3

66.r

66.7

67.4
67.7
68.0
68.9
68.7

68.9
68.3
67.9
67.9
67.5

66.8
66.6
65.8
65.4
64.8

65.3

66.0

66.5

67.2
67.5
67.8
68.8
68.9

69.0
68.5
68.2
67.9
67.5

66.9
66.s
65.8
65.4
65. r

65.2

65.6

66.s

67.2

67.4
67.9
68.5
68.6
69.2

68.7
68.1
67.9
67.6
67.t

66.7
66.0
65.5
65.3
64.4

65.1

65.6

66.0

66.9

67.4
68.1
68.3
68.8
68.8

69.4
68.2
67.8
67.9
67.3

66.7
66.1

65.7
65.4
64.7

2004.
2003..
2002b.

2013

2012

20tr
20r0

2009.
2008.
2007...

2001
2000

2006
2005



For the second quarter 20l3,the homeownership rates were highest in the Midwest (69.4 percent) and lowest
in the West (59,4 percent). The homeownership rate in the South was lower than the corresponding second quarter

2012 rate, while the rates in the Northeast, Midwest, and West were not statistically different from the rates a year

ago.

Table 5. Homeownersh Rates for the United States and 2007 to2013

homeownership rates by region generally are 0,6 percent,

7

Ratesu

South West
Year/Quarter United

States Northeast Midwest

69.4
70.0

69.7
69.6
69.6
69.5

70.0
70.3
70.0
70.4

70.5
7t.l
70.8
70.9

7t.3
7t.6
70.5
70.7

71.4
71.9
71.7
72.0

71.7
7t.9
71.8
7))

66.5
66.5

67.0
66.9
67.4
67.5

68.3
68.4
68.2
68.4

68.s
69.1

69.r
69.2

69.r
69.7
70.0
69.6

69.8
69.9
70.2
69.7

70.0
70.1
69.9
70.6

59.4
59.4

59.5
60.1
59.7
59.9

60.1
60.7
60.3
60.9

6l.0
6r.3
61.4
6t.9

62.3
62.7
62.5
62.8

62.7
63.5
63.0
62.8

62.7
63.5
64.1

63.6

2013
Second Quarter.
First Quarter.............

2012
Fourth Quarter.
Third Quarter.....
Second Quarter.
First Quarter......

20tr
Fourth Quarter.
Third Quarter.....
Second Quarter.
First Quarter......

2010
Fourth Quarter.
Third Quarter.....
Second Quarter.
First Quarter.............

2009
Fourth Quarter.
Third Quarter............
Second Quarter.
First Quarter.............

2008
Fourth Quarter.
Third Quarter............
Second Quarter.
First Quarter......

2007
Fourth Quarter.
Third Quarter............
Second Quarter.
First Quarter.............

65.0
6s.0

65.4
65.5
65.5
6s.4

66.0
66.3
65.9
66.4

66.5
66.9
66.9
67.1

67.2
67.6
67.4
67.3

67.5
67.9
68.1
67.8

67.8
68.2
68.2
68.4

63.2
62.5

63.9
63.9
63.7
62.5

63.7
63.7
63.0
63.9

64.1

63.9
64.2
64.4

63.9
64.0
64.3

63.7

64.0
64.4
65.3
64.7

64.6
65.2
65.4
64.8

errors for



For the second quarter 20l3,the homeownership rates were highest for those householders ages 65 years and

over (80.9 percent) and lowest for the under 35 years of age group (36.7 percent). The rates for householders 35 to

44 and 65 years and older were lower than the second quarter 2012 rates. The rates for householders less than35,45

to 54, and 55 to 64 were not statistically different from the second quarter 2012 rates.

Table 6. Homeownersh Rates of Householder: 2007 to 2013 1n

errors for quarterly homeownership rates by age ofhouseholder generally are 0.5 percent.
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Homeownership Ratesu

55 to 64
years

65 years

and over
Under

35 years
35 to 44

years
45 to 54

years
Year/Quarter United

States

80.9
80.4

80.7
81.4
81.6
80.9

80.9
81.I
80.8
81.0

80.5
80.6
80.4
80.6

80.2
80.9
80.4
80.4

80.4
80.1
80.2
79.9

80.3
79.9
80.5
80.9

70.9
71.3

72.1
72.0
71.4
71.3

72.7
72.7
72.3
73.1

72.7
73.0
73.6
74.8

74.0
74.5
74.5
74.6

74.5
75.2
75.4
75.0

75.1
75.2
75.5
75.8

76.7
77.0

77.6
76.9
77.1
77.8

79.0
78.6
77.8
78.6

79.0
79.2
78.t
79.1

78.9
79.4
79.9
79.8

79.7
80.0
80.1
80.4

80.4
81.1
80.6
80.4

36.7
36.8

37.1
36.3
36.5
36.8

37.6
38.0
37.5
37.9

39.2
39.2
39.0
38.9

40.4
39.8
39.0
39.8

40.3
41.0
4t.2
41.3

41.0
42.0
41.9
4t.7

60.3
60.1

60.4
61.8
62.2
61.4

62.3
63.4
63.8
64.4

63.9
65.2
65.6
65.3

6s.7
66.s
66.8
65.7

66.6
67.2
67.6
66.7

67.2
68.1
67.6
68.3

20t3
Second Quarter
First Quarter...

20t2
Fourth Quarter...,
Third Quarter.....
Second Quarter...
First Quarter......

20lr
Fourth Quarter.....
Third Quarter......
Second Quarter...
First Quarter......

2010
Fourth Quarter.....
Third Quarter..... .

Second Quarter...
First Quarter.......

2009
Fourth Quarter.....
Third Quarter... . ..
Second Quarter.. ..
First Quarter.......

2008
Fourth Quarter.....
Third Quarter......
Second Quarter....
First Quarter.......,

2007
Fourth Quarter.....
Third Quarter......
Second Quarter....
First Quarter.......

65.0
65.0

65.4
65.5
6s.5
65.4

66.0
66.3

6s.9
66.4

66.5
66.9
66.9
67.1

67.2
67.6
67.4
67.3

67.5
67.9
68.1
67.8

67.8
68.2
68.2
68.4



For the racial categories shown below, the homeownership rate for the second quarter 2013 for non-Hispanic

White householders reporting a single race \ryas highest af 73.3 percent. The rate for All Other Races householders

was second at 54.5 percent and Black Alone householders was lowest, at 42.9 percent. The homeownership rate for
Black Alone householders was lower than the second quarter 2012 rcte, while the rates for non-Hispanic White and

All Other Race householders were not statistically different from the rates last year.

The homeownership rate for Hispanic householders (who can be of any race), 45.9 percent, was not

statistically different from the second quarter 2012 rate.

Table 7. Homeownersh Rates Race and of Householder: 2009 to 2013 ln

enors for quarterly homeownership rates by race and of householder generally are 0.3 percent for non-Hispanic White

(single race) householders, 0.6 percent for Black (single race) householders, 0.7 percent for All Other Races householders, and 0.6 percent for

Hispanic householders.
Þfhè homeownership rate for second quarter 2013 for householders who reported Black whether or not they reported any other race was 42.9 pelcent.

"Includes people who reported Asian, Native Hawaiian or Other Pacific Islander, or American Indian o¡ Alaska Native regardless of whether

they reported any other race, as well as all other combinations oftwo or more races.

NO|E: Beginning in 2003, the question on race on the CPS was modified to comply with the revised standards for federal statistical agencies.

Respondenis1¡uy no* report more than one race, but small sample sizes preclude showing all race categories. The question on Hispanic origin is

askéd separately, and is ulk d b.fo.. the question on race. For further information on each major race group and the Two or More Races populations,

see reports from the Census 2000 Briefse¡ies (C2KBR/01), available on the Census 2000 website at:

http ://rwwv. ccnsus. gov/popul ation/wvvry'ccn20 00/brief's.html
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Homeownership Ratesa

Black
Aloneb

All
Other

Races"

Hispanic
(ofany race)Year/Quarter

United

States

Non-
Hispanic

White alone

54.5
54.6

55.2
s4.6
55.0
55.1

56.5
56.4
56.0
56.7

57.7
57.3
55.7
57.2

58.4
57.8
57.6
57.4

4s.9
45.3

4s.0
46.7
46.5

46.3

46.6
47.6
46.6
46.8

46.8
47.0
47.8
48.5

48.4
48.7
48.1
48.6

73.3
73.4

73.6
73.6
73.5
73.s

73.7
73.8
73.7
74.1

74.2
74.7
74.4
74.5

74.5
75.0
74.9
74.7

42.9
43.r

44.5

44.1

43.8
43.1

45.1

45.6
44.2
44.8

44.8
45.0
46.2
4s.6

46.0
46.4
46.5

46.r

20t3
Second Quarter
First Quarter...

2012
Fourth Quarter....
Third Quarter.....
Second Quarter...
First Quarter......

20rt
Fourth Quarter.....
Third Quarter......
Second Quarter...
First Quarter.........

2010
Fourth Quarter.....
Third Quarter......
Second Quarter...
First Quarter. .. . . ..

2009
Fourth Quarter.....
Third Quarter......
Second Quarter....
First Quarter........

65.0
65.0

6s.4
65.5
65.s
65.4

66.0
66.3
6s.9
66.4

66.s
66.9
66.9
67.t

67.2
67.6
67.4
67.3



Homeownership Ratesu

Households with family
income greater than or

equal to the median
family incomeb

Households with family
income less than the

median family income
Year/Quarter United States

79.7
80.0

80.4
80.3
80.5
80.3

80.8
81.3
81.2
8t.s

81.7
81.9
81.9
82.0

81.8
81.9
82.2
82.4

82.9
83.0
83.5
82.8

50.3
s0.0

s0.3
50.6
50.6
50.4

51.3
51.3
50.6
st.4

s l.4
s 1.9

51.9
s2.2

50.2
51.7
51.5
51.0

51.2
52.0
51.8
51.2

2013*
Second Quarter
First Quarter...

2012*
Fourth Quarter.
Third Quarter.
Second Quarter.
First Quarter......

20lt*
Fourth Quarter...... ,

Third Quarter........
Second Quarter......
First Quarter.........

2010*
Fourth Quarter.
Third Quarter.
Second Quarter........
First Quarter...........

2009
Fourth Quarter.
Third Quarter...........
Second Quarter.
First Quarter............

2008
Fourth Quarter.
Third Quarter.
Second Quarter.
First Quarter..... .... . ..

65.0
6s.0

65.4
65.5
65.5
65.4

66.0
66.3
65.9
66.4

66.s
66.9
66.9
67.r

67.2
67.6
67.4
67.3

67.5
67.9
68.1
67.8

The homeownership rate for households with family incomes greater than or equal to the median family
income was lower than the second quarter 2012 rate (80.5 percent). The rate for those households with family
incomes less than the median family income was not statistically different from the second quarter 2012 rate (50.6

percent).

Table I Rates Income: 2008 to 2013

uStandard errors for quarterly homeownership rates by family income generally are 0.3 percent.
bBased on family or primary individual income.
*Beginning in 2010, we began imputing missing values for the family income question, which is used in the homeownership table above.

Previously, householders not responding to this question we¡e excluded from the homeownership calculations for those beloVabove the median

family income level. When compared to previous procedures, this change resulted in an increase in the homeownership rate of 1.9 percentage points for
those at or below the median family income and an increase of 0.4 percentage points for those above the median family income level for the second quarter

2013. Underpreviousprocedures(notimputingmissingvalues)forthesecondquarter2013,thehomeownershipratewas4S.4percentforthoseatorbelow
the median family income and 79.3 percent for those above the median family income level. Data users should keep this in mind when comparing data

from 2010 and later to earlier data.
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Note: This press release, along with more detailed data, is available on the Intemet. Our Internet address

is: http :/iwww.census. gov/housing/hvs

The estimates in this release are based on a sample survey and therefore are subject to both sampling
and non-sampling error. Sampling error is a result of not surveying the entire population. Non-sampling error
occurs because accurate information cannot always be obtained.

The sample estimate and its standard error enable one to construct a confidence interval. A confidence
interval is a measure of an estimate's reliability. The larger a confidence interval is in relation to the size of
the estimate, the less reliable the estimate. For example, the standard emor on the estimated rental vacancy
rate of 8.2 percent is 0.225 percentage points. Then the 90-percent confidence interval is calculated as

8.2+(1.645x0.225)percent,or8.2+0.4percent,orfromT.Spercentto3.6percent. Ifallpossible
samples were surveyed under essentially the same general conditions and the same sample design, and an

estimate calculated from each sample, then 90 percent of the estimates would fall within the 90 percent
confidence interval, in this case, from 7.8 percent to 8.6 percent.

Since the first quarter 2003, the Current Population Survey/Flousing Vacancy Survey (CPS/HVS)
housing inventory estimates have been controlled to independent housing unit estimates based upon Census

2000 (2000 -2009 data) and Census 20 I 0 (201O-present data) and updated with building permit data, estimates

of housing loss, and other administrative records data. In the second quarter 2013, the CPS/HVS revised the
series of housing inventory estimates back to the first quarter 2010, based on the latest series of independent
housing controls, the vintage 2012 time series. Housing inventory estimates from the second quarter 2000

through the fourth quarter 2009 arc revised based on the vintage 2010 time series. Housing inventory estimates,
prior to the second quarter 2000, have not been revised. The CPS/HVS housing inventory data series are based

on the independently produced vintage 2012 housing unit estimates that are projected forward through the

second quarter 2013. The vintage 2012 estimates are benchmarked to the 2010 Census. The same general

procedure will be followed each year in revising housing inventory estimates with the most up-to-date

independent housing estimates available.

For an explanation of the methodology used in producing the housing inventory independent estimates,

please see : http ://www.cen sus. gov/popest/methodology

Note: Tlris time series is by the latest "vintage" year. For example, vintage 2012 means that all of the estimates in this time series

areidentifiedasbelongingto"vintage20l2." The20l0dataarefromthe2012vintage,the20 lldataarefromthe2012vintage,
and so on.

The CPS/HVS also began computing first-stage factors (used for weighting purposes) based on

year-round and seasonal counts ofhousing units from Census 2000 for the first quarter 2003. From 1980

to 2002, the CPS/HVS first-stage factors were based on year-round estimates only. The effect on the data is

slight and the change should improve the counts of year-round and seasonal units. For more information

on the effects of these changes, please see Source and Accuracy Statement atl. hitp:llwww.census.gov/housing/hvs

Beginning in the first quarter 20l2,the population controls reflect the results of the 2010 decennial census.

This change has virtually no effect on vacancy and homeownership rates, as described below.

Research has shown that the new 201O-based controls increased the rental vacancy rate in April 2010 from

10.43 percent to 10.45 percent---a difference of less than l/10 of one percent. The homeowner vacancy rate

remained the same at2.63 percent, while the homeownership rate was up from 66.67 percent to 66.74 percent.

The question on race on the CPS was modihed beginning in the first quarter 2003 to comply with

new standards for federal statistical agencies. Respondents are now asked to report one or more

races. The question on Hispanic origin is asked separately, and is asked before the question on race.

11



First stage factors for year-round vacant units have been corrected as ofthe second quarter 2004.

Research has shown that this correction had no significant effect on the vacancy rates or homeownership
rates.

The rental vacancy rate is the proportion of the rental inventory that is vacant for rent. In tables I and2,
the rates are computed using the following formula.

Vacanl year - round

Rental Vacancy narc (/") =
units rent + 100

The homeowner vacancy rate is the proportion of the homeowner inventory that is vacant for sale. In
tables I and2 the rates are computed using the following formula.

Vacant year-round

Homeowner Vacancy Rate (U) =
units sale + 100

Renter

occupied

unils

+

Owner

occupied

unils

Vacant year - round

units rented bul

awaiting occupancy

year -

(Vacant year - round\- 
[ units for rent )

_(Vacant year-round\
' 
lunits for sale only )

Homeownership Rate (Y) =
Owner occupied housing units

Total occupied housing units

units sold bul

awaiting occupancy

* 100

+

The homeownership rate is the proportion of households that is owner-occupied. It is computed by
dividing the number of households that are occupied by owners by the total number of occupied households
(tables 4,4SA, and 5).

For the homeownership rate for a specific characteristic (tables 6-8), use the owner and total number

of units for that characteristic. For example, for the West region,

Homeownership Rate (Wes) (o/o) =
Owner occupied housing unils (lIlest)

Total occupied housing units (West)
* 100

t2
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WEST and ZICKtrRI\44N, P.L.L.C.
310 So, Williams BlvcJ., Ste, 250
Tucson, AZB5711
(520) 790-3055 or 790-7337
FAX (520) 748-û852
o i þ@r.vzl a lv.i,¡ z, c Q n't

l-lerman C. Zickerman
Pìma County Qornputer No. 64228
State Bar of Arizona Nr:. 003970

P.A"UL TI-lOit4¡\S, a single nran; ancl LIJKAS
TI{.Ofuf¡\S, nrinor chilcl, by ancl thror":gh
I'onya T'lionras, Lris legal guarelian.

Plaintìlß,

IN TI[I' SUPDIìfOR COUIìT OF T'III' S'I'ATN OF ÀRIZON¡\

IN ¡\NÞ FOR TI-IE COUNTY Ol IIL\I;\

No. C20l I 5806

I'Lr\Iil{TlIrFS' RESPONSIT TO
DITITIINDANT''S MO]'ION IIOR
SITCURITY FOR COST'S

VS

COIìTNEY M,A.RIA QUINTÀN¿\ ¿rrd JOIIN
DOE QUIN"|¡\N;\, rvii'e ancl huslrnncl; mrd
ABC: CORPORA:I'IONS 1-5; Mì'iO
LIMITIÌD I,IAI3ILITY COMPANI I]S 1 -5;
XYZ PÀRTNEIìSHiPS L-5; JOþIN DOES 1-
5 anclJAN|S DOIIS 1-5,

I"Ion. Stephen Villarreal

Dcfcnclants.

l']lnintifls hereby resportcl to the \,Jotion for Sccurity for Costs liled by Def-urdant, CofiLrcy

NlariaQuinttura. 'fhe mlelelalingtopostingsecurity l'trrcosls cannotpropcrlybc appliccl inttris case

and is unccustitutional. This Resportse is supportecl try the entire recorcl of' lhcse proceedings,

iricìucling the fbllowing \4onrorandum of P<tints ancl Autliorities.

¡t't E ?vro RÅ NÐ U._iYt O Tr I, O ü\' T S ¡{N Ð A U T [I O RIT,IES

B¿rcl<ground

Contr:aty to rvhat the dcfense rnotiorr says, TI'IIS IS NOT A SLIP r\ND trAl.L C¡\SÐ, This

is a rear-end collisioll in r.vhich the Plaintills rvere stoplled and the Delier-rdant siurply ¡:lolecl inlo

tl¡e rca¡ oll the vehicle. llhe Def'rndnnt rvâs citcd by the police. Further, the def'ense has raisccl

frivolous non-party at f¿lult clairns, nonc ol'r.vhich meet ths ftcts of this case.
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The Defendant has named everyone from the u¡rknown owner of a dog that crossed the road

to Toyota Motor Company. The Plaintiff was stopped behind a vehicle in the roadway that had its

emergency flashers on. The reason for the stop did not cause the Defendant to plow into the Plaintiff.

Her inattention did that all by itself. It would be like claiming a person who stops for traffic and

causes the driver behind him to stop is somehow causing a third driver to not stop. The likelihood

of a defense verdict is slim to none.

Arqument

The very premise ofRule 67(d) is anathema to our legal system. The rule uniquely subjects

a claimant seeking justice to a standard such that if the claimant cannot afford justice, it will not be

provided to him. Rule 67(d) essentially requires that access to the justice s1ætem is dependent on

one's ability to afford it.

In addition, the underlying premise of Defendant's Motion is based on speculation that she

may eventually be the prevailing party at tial. This, of course, makes no sense. There is no

determination as to the merits orprobable outcome of the case involved in the Court's decision for

cost bond. As stated above, the likelihood of a defense verdict is slim to none.

Even though there is no corresponding federal rule similar to A.R.C.P. 67(d), federal courts

do have the inherent authority to order the posting of a bond. In exercising this authority, federal

courts evaluate multiple factors to determine whether the posting of a bond is appropriate. See,

Murphyv. Ginorio,989 F.2d 66 (ast Cir. 1993). As the Murphy court indicated, federal courts not

only consider the fact that plaintiff is not a resident of Arizona, but also look at the probability of

success; the reasonable extent ofse.*ity; the background and purpose of the suit; and the preclusive

affect that an order requiring security might have on a plaintiff. For the Court in this case to order

the posting of a bond pursuant to the rule without evaluation of these and other factors is simply

improper.

Again, there has been no argument bythe Defendant that Plaintiffs' claims lack merit or are

frivolous. There has been no showing by the Defendant that more likely than not they will be the

successful party. As such, there is no basis for Defendant's request for a cost bond in this case.
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There is no basis for the Court to prejudge the outcome of the litigation, and potentially deprive

Plaintiffs and their statutory beneficia¡ies of their day in court.

Rule 67(d) is also flawed because it acts as a shield for defendants only to protect them in

the event of success on the merits. There does not exist, however, any similar protective measure

under the rules of plaintiffs in civil actions in fuizona. kr this case, the Defendant seeks to use the

rule as a sword, to deny Plaintiffs the right to maintain claims asserted in this litigation. The Court

should not allow this to occur. It should also deny Defendant's Motion because Rule 67(d) is

unconstitutional.

1.

The Fourteenth Amendment to the United States Constitution provides that no state shall

"deny to any person within its jurisdiction the equal protection of the laws." U.S. Const. Amend.

XIV, $ l. The Arizona Constitution also contains an equal protection clause. Ariz. Const . Art.z

$ 13. Its reach is co-extensive with that of the federal guarantee. Westin Tucson Hotel Co. v. State

Dep't of Revenue, 188 Ariz. 360, 366, 936P.2d 183, 189 (App. 1997). "The word 'person' in this

context includes 'both lawfully admitted resident aliens as well as citizens of the United States a¡d

entitlesbothcitizens and aliens to the equalprotectionofthe laws ofthe State in whichtheyreside."'

Avilav. Biedess,2}6 Anz.3l l, 78 P.3d 280 (App. 2003) (quoting Grahamv, Richardson,403 U.S.

365,371,91 s.ct. 1848 (1971).

In addition, Article 2, Section 13 ofthe A¡izona Constitution provides that'No person shall

be deprived of life, liberty or property without due process of law." Under the due process clause,

legislation is constitutional only if it is not unreasonable, arbiúary or capricious, and if the means

selected in the statute have a real and substantial relation to the goals sought to be obtained. Bryant

v. Contínental Conveyor &Equipment Co.,156 A¡iz. 193,197,75LP.2d 509 (1988). Rule 67(d)

deprives certain plaintifß of their due process rights guaranteed by both the Arizona and United

States Constitutions in two respects.
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First, the Rule would purportedly deprive Plaintiffs of their property without a right to a

hearing if he were not indigent. See Rule 67(e). Since it is admitted that Plaintiffs a¡e not the

owners ofproperty in Arizona, the rule requires that the Court "order the Plaintiff to give security

for the costs ofthe action" and "fix the amount of the security . . ." Rule 67(d). Although an indigent

plaintiff may show an inability to give the security (Rule 67(e)), there simply is no mechanism by

which non-indigent plaintiffs may contest the amount of security ordered.

The second, but related, due process deprivation is that Rule 67(d) sets no guidelines for or

limitations on the trial corut in determining the lgrggû of security which a plaintiffmust post. Rule

67(d) is especially arbihary because it requires a plaintiff to post secrrrity for costs before the

Defendant even incu¡s those costs and before there is any hearing on the merits of the case.

The issue here ìvas addressed by the Alaska Supreme Court it Patríckv. Lynden Transport,

1nc.,765p.2d1375 (Atc 19SB) , InPatrickan out-of-state tn¡ck lessorbrought suit againstin-state

lessee seeking damages for himself and a class of truck owners whose leases the lessee allegedly

breached. The Supreme Court held that "the statute [requiring an out-of-state plaintiff to post a

bond] violates equal protection of law under the Alaska Constitution because it unreasonably

reshicts nonresident access to Alaska courts." Id. at1376.

The Court, recognizing that access to the cotuts is an important right, applied the shict

scnrtinytest to determine whether requiring costs from non-residents was constitutional:

access to the courts is infringed.
and under inclusive. First, itis overinclusive because it requires that
a bond be posted by all n cannot be

assumed tfrät a[ nõnresid erative in
paing cost and attorney fe Nor can it
6J'assîmed that all nonres - sets easily
attachable in satisfaction of a coit and attorney fee awa¡d. Second,

the statute is under inclusive because it assumes that only non-
resident plaintiffs will be difficult debtors. The statute ignores the
fact that resident defendants also may be uncooperative in paying_cost

-d attom"yfee awards and that deféndants mayhave amore difficult
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time collecting from illiquid resident plaintiffs than from liquid
foreign plaintiffs.

Wä conctude that a statute which restricts access to Alaska courts by
means of a only nonresident plaintiffs is not
sufficiently of providing security for cost anl
attorney fèe to withstand a challenge under the
AlaskaConstitution's guarantee of equal protection under the law.

Id. at1379-80.

The analysis and holding of the Alaska Supreme Court applies perfectly here. "Under the

Arizona Constitution, claimants have a fundamental right to bring and pusue an action for

damages." Lermav. Keck,186 4ri2.228,232,921P.zd,28,32 (App. 1996) (emphasis added)

(citng Kenyon v. Hammer, 142 Anz. 69,688 P.2d 961 (1984)). Likewise, "[s]hict scrutiny applies

when the legislation impinges upon a fundamental right or discriminates based upon a suspect

classification." Id. (Citing Churchv. Rawson Dntg & Sundry Co.,l73 Ana.342,842 P.2d 1355

(App. 1992).

Foradiscriminatorystatutero rule tobeupheld, itmustbenecessan¡to achieve acompelling

state interest.Id. at 78, 688 P.2d at 970. A.R.C.P. Rule 67(d) does not serve a compelling state

interest. 8.g., Haschakv. McKinley, M.D.,Case No. CV 1987-34896,Maricopa County Superior

Cowt (June 2, 1989) (Hon. Barry C. Schneider) (holding that ensuring the collectibility of costs is

not compelling). Simply put, ensuring the collectibility of costs from non-residents is not among the

interests which are t¡ryically recognized as compelling, such as public safety, security ofhealth. The

rule thus cannot pass constitutional muster.

2.
unconstitr¡tional.

Article 2, Section 13 oftheA¡izonaConstitutionprovides as follows:
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Rule 67 creates classifications which violate the Arizona Privileges and Immunities clause

in several ways. First, and most obvious, it discriminates between plaintiffs who own property in

A¡izona and plaintiffs who do not. Only the latter must post security fo¡ costs.

Second, Rule 67(d) discriminates between plaintiffs and defendants who own no property

in Arizona. For instance, defendants who seek affirmative relief from cross-claims and third party

complaints need not post security for costs. Despite the fact that plaintiffs tumed counter-defendants

may have as much interest in requesting a counter-claimant or third party plaintiffto post a bond,

there is no mechanism for such. Rule 67(d) applies to, and penalizes, firstparty'þlaintiffs" only.

Third, the Rule discriminates against and includes only'þlaintiffs" not owuing property in

the State ofArizona. There is no similar provision for "defendants" not owning propefy in Arizona.

It states:

of law or fact, on motion of the
showing the plaintiff is not the
out of which the costs could be
shall order the plaintiff to give
. . (Rule 67(d), EmPhasis Added)

In Arizona, the successful party is generally entitled to receive its ta¡<able costs from the

unsuccessful parry in litigation. Yet, Rule 67(d) creates a mechanism requiring only a plaintiff to

post a bond in the event his claims are unsuccessful, regardless of the merits of the cause of action.

The rule does not allow a mechanism for a plaintiff to request a similar bond from an uninsured

defendant, or a defendant who has no property in the State of Arizona, in order to continue with the

litigation. The effect and potential outcome remains the same, yet Rule 67(d) imposes the burden

onlyupon the plaintiff. In doing so, it violates Article 2, Section 13 of the Arizona Constitution.

Fowth, Rule 67(Ð discriminates between public entities, certain executors, admìnistrators

and guardians, and otherplaintiffs, since they are completely exempt from posting security for costs.

The Rule ..ta)ces" only those who can least afford it. Surely, this ca¡urot be ajusticiable rule, when

one,s ability to access the system becomes dependent upon the financial ability to pay for it, and

then, singles out those who can least afford it.
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Inqewv. Arizona Board of Regents,l2T Ariz. 68, 618 P.2d 238 (App. 1980), the court held

that A.R.S. $ 12-823, which required plaintiffs to file a bond for costs of the State in any contract

or negligence action brought against the State, violated the primileges and immunities clause of the

A¡izona Constitution as to indigents by denying them access to the courts and as to non-indigents .

by placing a heavier burden on their access to the courts. The court held that "[t]he bond

requirement of A.R.S. $ 12-823 is a rnonetary blockade to access to the courts and is therefore

violative of constitutional rights." 127 l.rrrz. at 7 0.

In this case, the Defendant improperly seeks to invoke Rule of Civil Procedure 67(d) and

request an order compelling Plaintiffs to provide a bond for security of tæ<able costs. If Plaintiffs

do not post the security in the time ordered by this Court, "the court shall order the action dismissed

without notice." Rule 67(d), 16 A,R.S. Thus, as in Eastin and Regents, the secwity requirement

imposed by Rule 67(d) places a "heavier bu¡den" or a "monetary blockade" on Plaintiffs' right to

bring and pursue this action. Since ttrat right is a "fundamental righf' guaranteed by Article 18' $

6 of the Arizona Constitution, Rule 67(d) "is valid only if it serves a compelling state interest and

is necessary to the attainment of that interest." Kenyon v. Hammer, supra,142 Anz. at 83. The

Defendant cannot meet its bruden of showing a compelling state interest.

a. Rule of Civil Procedure 67(d) serves no compelling State interest.

If the purpose of Rule 67(d) is to ensu¡e collection of tæ<able costs against an unsuccessful

plaintiff who owns no propefy in Arizona, the internal distinctions in the Rule do not sustain that

purpose. No matter how frivolous their pleadings may be, cross-claimants, third-party plaintiffs,

who do not seek affirmative relief;, and certain executors, administrators and guardians need not post

secwity even if they own no propely in Arizona. Moreover, although Tonya Thomas is the legal

guardian of Lr¡kas Thomas, under Arizona law, if Ms. Thomas v/as formally appointed Lukas's

guardian ad lítem for purposes of this case, the exemption would apply and Ms. Thomas would not

need to post security in that capacity (ironically, she would still not be able to avoid the requirement

of herself). Thus, Rule 67(d) does not advance the alleged purpose of insuring collection of costs
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from unsuccessful parties. Not all unsuccessft¡l parties who lack property in Arizona are required

to post security for costs.

More fi¡ndamentally, our Supreme Cout has noted that:

the state has neither a compelling nor legitimate interest in providing
economic relief to one segment of society by depriving those who
havebeen wronged of access to, andremedyby, the judicial system.
Kenyonv. Hammer, supra,l42l¡rtz. at 84.

In short, Rule 67(d) serues no compelling state interest and is thus r¡nconstitutional.

b. Rule 67(d) is not necessary to the attainment of any State interest.

Even if some compelling state interest could be found in Rule 67(d), the Rule nevertheless

is unconstitutional unless the Rule is "necessaq/'to the attainment ofthat compelling state interest.

Kenyonv. Hammer, supra, 142 Anz. at 83. The determination of"necessity''requires consideration

of "adjudicative facts" developed in this cæe or "legislative facts which are established buths, facts

or pronouncements that do not change from case to case. Id. I42 Anz at 84. Under the shict

scrutinytest, the showing of "necessity'' camot be based upon h¡pothesis, speculation or deference

to some unspecified legislative conception, Id. at87.

kr this caie, the defenso has not contended that these Plaintifß will not voluntarily pay their

taxable costs if they are unsuccessful in this litigation. It merely speculates about wibresses and

costs. Thus, no "adjudicative facts" existwhichwould suppof the discriminatoryclassifications in

Rule 67. Moreover, no "legislative facts" exist in this case.

Further, there is no showing to support the proposition that plaintiffs who own no property

in Arizona are more likety to file unmeritorious pleadings, be unsuccessful in their litigation, or

avoid payment of tæ<able costs than similarly situation cross-olaimants or defendants, or plaintiffs

who own properly in Arizona.

As already noted, the standard under which statutes that affect the fundamental right to bring

an action are anal¡zed is strict scrutiny. Kenyonv. Hammer, L42 Anz.69, 83, 688 P.2d 961,975

(1984). For a discriminatory statute to be upheld, it must be necessary to achieve a compelling state

interest. Id. at78,688 P.2d at970. A.R.C.P. Rule 67(d) does not serye a compelling state interest.

9
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8.g., Haschakv. McKinley, M.D.,CV1987-34896, Maricopa County Superior Court (June 2, 1989)

(IIon.Barry Schneider) (holding that enswing the collectibility of costs is not compelling).

Even if Defendant Quintana claims that the prupose of the cost bond statute is to deter

frivolous litigation, that interest is not compelling and would not even pass the'Tational basis" test.

Tahtínen v. Superior Court,l30 Ariz. 513, 515 637 P.2d723,725 (1981). The court in Tahtinen

stated:

The cost bond statutes in.õ'¿sl¡n [supral and [Nøw v. Arizona Bd. of
Regents,l2T lvtz.68, 618 P.2d238 (1980),1 did not have a rational
basis. The purpose of the statute was to deter frivolous litigation.
The frivolityvelnon of litigation is not related to the financial status
of the litigants. By denying access to the courts to indigents with
meritorious claims and granting it to the wealthy with frivolous
claims, the bond provisions ofthe statutes were grossly overinclusive
and underinclusive. The defects are so great that it cannot be said
they rationally firthered a legitimate legislative purpose.

Thus, as stated in Tahtinen,requiring a cost bond fails to meet the much lower "rational basÍs " test;

therefore, it clearly fails to meet the more rigoroùs " stríct scruliny " standard and is unconstitutional.

PlaintiffPaul Thomas ìrya¡¡ a roofer before the motor vehicle collision that is the subject of

this lawsuit, and made approximately $17,000.00 per year. Since the collision, he has worked odd

jobs and is barely able to meet his needs. Plaintiff Lukas Thomas is a lO-year-old boy who lives

with his aunt, Tonya Thomas, along with his teen-age brother. They are not indigent, but they also

do not have the means to post a cost bond. As such, the Defendant is attempting to force Plaintiffs

to forego their remedies. Under Eastín, it is inappropriate for a heavier burden to be placed upon

aplaintiffbecause ofhis financial situation; allowing a defendant to do so would be unconstitutional.

The decisions of other judges of the Maricopa County Superior Court a¡e of course not

binding and have no tme precedential value. Nonetheless, it is important that the Court know that

Judges Schneidor, O'Melia and Fields, between 1989 and 2005, have all held Rule 67þ) to be

urconstitutional.
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Plaintiffs respectfullyrequest that the Court deny

DATED U, -{day ofNovember,201l.

CONCLUSION
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